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JANUARY 1993

CHAPTER 4-07-12

4-07-12-06. Annual leave taken in fifteen-minute increments.
Effective on dJanuary + 19935 amualt deave must be taken i
fifteerminute increments— An appointing authority may not accept an
employee’s request for anmmuat leave for an amount of time Iess than
fifteen minutes in duration— Repealed effective January 1, 1993.

History: Effective January + 1993~
General Authority: NBEE S4¢—%443—312
Law Implemented: NBEE S4—44—3—2>



CHAPTER 4-07-13

4-07-13-08. Sick leave taken in increments. Effective January +
49935 sick Ieave must be taken in fifteemrminute incrementss An
appointing authority may not accept an employee’s regquest for sick teave
for an amount of time ltess than fifteen minmutes in duratiom- Repealed
effective January 1, 1993.

History: Effective January + 1993—
General Authority: NBEE€ 54—443—2
Law Implemented: NBEE S4¢—44—3—1261>



TITLE 7

Agriculture, Commissioner of






JANUARY 1993

CHAPTER 7-07-01

7-07-01-01. Bond required. Each applicant for a license under
the provisions of North Dakota Century Code section 4-13.2-05 shall file
with the application a bond, 1in the amount of ten thousand dollars,
issued by an approved surety company. The department shall be named as
the obligee in each bond but the bond shall be held for the purpose of
protecting and for the benefit of any person buying or selling live
poultry, as the case may be, to the licensee. Such bond shall be
conditioned for all of the following:

1. The faithful performance by the licensee of the licensee's
duties as such.

2. The compliance by the Tlicensee with all of the provisions
relating to the purchase or sale of poultry, as the case may
be.

3. The full and complete payment to the seller for all poultry
purchased by the licensee.

4. The full protection of any person who deals with the licensee.
Each bond shall cover the license period of the licensee.
Security may not be required for that portion of a licensee's business

which is comprised of processing poultry raised and owned by the
licensee or custom processing of poultry.

The department may waive the security requirements if it determines the
volume of business is such that security would be impractical.




History: Amended effective January 1, 1993,
General Authority: NDCC 4-13.2-03, 4-13.2-05, 28-32-02
Law Implemented: NDCC 4-13.2-05
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ARTICLE 7-11
EGG REGULATIONS

Farm Flock Requirements

CHAPTER 7-11-01
FARM FLOCK REQUIREMENTS

Definitions

Licenses

Labeling and Sales Requirements
Candling

Egg Handling

Egg Cleaning

General Requirements

Consumer Grades
-01-01. Definitions.
"Check" means any crack in the exterior shell of an egg.

Sometimes called cracked eggs.
"Department" means the department of agriculture.

"Destination" means the point other than the place of origin
where eggs are offered for sale.

"Egg inspector" means an employee of the state of North Dakota
authorized by the commissioner of agriculture, responsible for
performing inspections pursuant to these rules.

"Small commercial flock" means a flock of hens between five
hundred and three thousand laying hens.

"Washed eggs" means eggs which are washed and candled but are
not graded to size. Grade B tolerances for checks will be
allowed on these eggs.

Effective January 1, 1993.
thority: NDCC 19-07-02
NDCC 19-07-02



7-11-01-02. Licenses - Application for licenses. Application for
licenses must be made on forms provided by the commissioner of
agriculture.

1. Egg dealer's 1license. Every person who wants access to
commercial egg markets, engaged in the business of producing
eggs shall first apply to and obtain from the department of
agriculture an egg dealer's license. Licenses must be issued
by the department upon receipt of proper application after
inspection and approval of premises and equipment by an egg
inspector pursuant to the rules of this article.

2. Candler license. Every person who candles and grades eggs
must be licensed. Candler or egg grader 1licenses must be
issued after the candler or grader shows competence in grading
and candling eggs as determined by the department of
agriculture.

Egqg dealer and candler grader licenses are not transferable. No egg
dealer or candler grader licenses may be transferred from one person to
another. New egg dealers or candler graders must possess a license.
License fees are ten dollars annually and must be renewed by June first
of each year.

History: Effective January 1, 1993.
General Authority: NDCC 19-07-02
Law Implemented: NDCC 19-07-02

7-11-01-03. Labeling and sales requirements.

1. Farm flock requirements. The farm flock requirements for egg
production is a voluntary program.

2. Temperature. A1l eggs held or offered for sale must be stored
in refrigerated compartments. The temperature cannot exceed
forty-five degrees Fahrenheit [7.22 degrees Celsius]. This
also includes temporary storage.

3. Cartons. Farm flock eggs offered for sale must be identified
with the producer's name and address. Either blank cartons
can be wused or a carton with the individual farm name can be
made up.

4. Expiration dates. All case lots of eggs must have a placard
bearing the expiration date and producer's name. The
expiration date cannot exceed twenty-three days from the date
of candling.

History: Effective January 1, 1993.

General Authority: NDCC 19-07-02
Law Implemented: NDCC 19-07-02
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7-11-01-04. Candling. All eggs being offered for sale must be
candled. The equipment must be of a design a]]owed by the department of
agriculture. Hand candling is permissible.

History: Effective January 1, 1993.
General Authority: NDCC 19-07-02
Law Implemented: NDCC 19-07-02

7-11-01-05. Egg handling. Eggs being stored before sale must be
kept in an area away from objectionable odors. The storage area must be
capable of maintaining a temperature of between thirty-three and
forty-five degrees Fahrenheit [.55 and 7.22 degrees Celsius].

Egg packing materials must be cleaned and well constructed. Only
clean, sound, dry flats and cartons must be used. Any carton or flat
that is reused must be washed and sanitized before being reused.

Transportation of all eggs to the point of sale must be done in a
covered container.

History: Effective January 1, 1993.
General Authority: NDCC 19-07-02
Law Implemented: NDCC 19-07-02

7-11-01-06. Egg cleaning. Eggs must be washed either manually or
with the aid of automatic cleaning equipment. The entire shell of all
eggs must be submerged. After washing the egg, it should be treated

with a sanitizing solution and allowed to dry before packing. Clean
potable water must be used in the egg-cleaning process. When manually
washing eggs, a wash vat can be used with the detergent. Eggs should

not be allowed to soak in water.
History: Effective January 1, 1993.
General Authority: NDCC 19-07-02
Law Implemented: NDCC 19-07-02

7-11-01-07. General requirements.

1. Farms selling eggs to retailers or other business
establishments will need an annual water sample.

2. Inspections of farm shell egg producers must be annually
unless the commissioner of agriculture determines more
inspections are necessary.

3. Failure to comply with farm shell rules may result in
revocation of a permit.

4. Farm shell egg producers have the right to appeal or request a
hearing to reinstate an egg producer permit. The appeal

11



History:

process must be started within fifteen business days after
permit suspension.

Farm shell egg producers and custom processors, custom
hatcheries, and any other persons not directly buying or
selling live poultry are exempt from North Dakota Century Code
section 4-13.2-05.

Training for egg candling and grading will be provided by the
department of agriculture.

Buildings housing egg grading and packing equipment must meet
the following requirements:

a. Be of sound construction to prevent the entrance or
harborage of vermin.

b. Be kept clean during grading and packing operations.

c. Be kept sanitary to prevent contamination of eggs during
handling.

North Dakota shell egg production guidelines must be the same
as the standards that govern the United States department of
agriculture shell egg program.

The North Dakota department of agriculture may inspect
out-of-state eggs at the retail Jevel to assure compliance
with North Dakota shell egg regulations.

Effective January 1, 1993.

General Authority: NDCC 19-07-02
Law Implemented: NDCC 19-07-02

7-11-01-08. Consumer grades.

1.

North Daktoa consumer Grade AA at origin. Grade AA eggs at
origin must consist of eggs which are at 1least eighty-seven
percent AA quality. The thirteen percent below AA quality may
be in any combination of A or B quality. Not more than five
percent checks (seven percent for jumbo size) are permitted.
Not more than fifty percent leakers, dirties, or loss due to
blood or meat spots in any combination are permitted except
the Toss may not exceed thirty percent. Other types of Tloss
are not permitted. Grade AA eggs at destination may not
exceed seven percent checks (nine percent for jumbo size).

North Dakota consumer Grade A at origin. Grade A eggs at
origin must consist of eggs which are at Jleast eighty-seven
percent A quality or better. Within the thirteen percent
which may be below A quality, not more than one percent may be
B quality due to blood spots or serious yolk defects. Grade A

12



eggs must have no more than five percent checks (seven percent
check for jumbo size). Not more than fifty percent may be
leakers, dirties, or loss due to blood or meat spots in any
combination, except that the 1loss may not exceed thirty
percent. Other types of loss are not permitted. Grade A eggs
at destination may not exceed seven percent checks (nine
percent for jumbo size).

3. North Dakota consumer Grade B at origin. Grade B eggs at
origin must consist of eggs which are ninety percent B quality
or better. Within the maximum tolerance of ten percent which
may be below B quality, not more than ten percent may be
checks. Not more than fifty percent may be leakers, dirties,
or lToss due to blood or meat spots in any combination, except
that the loss shall not exceed thirty percent. Other types of
loss are not permitted. Grade B eggs at destination cannot
exceed quality factors set at the place of origin.

History: Effective January 1, 1993.

General Authority: NDCC 19-07-02
Law Implemented: NDCC 19-07-02

13
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APRIL 1993

CHAPTER 7-03.1-01

7-03.1-01-01. New Tlicenses. Each new sampler, grader milk
hauler, or tester appiying shall apply for license shait first apply +o
on forms provided by the dairy commissioner. New testers and graders
and milk haulers will be issued a temporary permit good for a time
period of three months. New sampters wil} be issued a temporary permit
good for a period of six monthss During this timeframe time, a }icensed
certified individual from the dairy department or the department of
health and consolidated laboratories, or other qualified individual
approved by the dairy commissioner must oversee the proficiency of the
permitted individual untit such a time within the permitted period that

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-12

7-03.1-01-02. Relicensing. To be relicensed, samplers, milk
haulers, and testerss amd graders must hold a current license and take
any examinations or retraining required by the dairy commissioner wiren

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-12

7-03.1-01-03. Training. All licensed samplers and milk haulers
must attend a training session at Jleast once every two years. The

15



request for training is +the responsibility of the sampler or milk
hauler. Training must be provided by the dairy d1v1s1on of the
department of agriculture.

History: Effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-12

16



tests

CHAPTER 7-03.1-02

7-03.1-02-01. Accepted tests. The following are the accepted
to be performed on milk samples:

1. Butterfat - Babcock
Milko Tester
Milko Scan
Berwind Multispec
Gerber Test

2. Protein - Udy Protein Analyzer
Pro-milk MK II
Milko Scan
Kjeldahl
Berwind Multispec

3. Solids Not Fat - Udy
Milko Scan
Berwind

4. Bacteria - Standard plate count
Direct microscopic clump count
Plate loop

5. Somatic Cell -

Screening: Wisconsin Mastitis Test - Eighteen millimeters

Confirmatory: Direct microscopic somatic cell count
Electronic somatic cell count
Optical somatic cell count
Membrane filter deoxyribonucleic acid
somatic cell count
Pyronin Y-methyl green stain (goats milk)

6. Coliform - Presumptive on violet red bile agar
Confirmed with brilliant green lactose bile broth
Petrofilm method

7. Antibiotic detection -

Screening: €harms spot test; Penzyme and Peivo P Ampulte Fest
Must be done with tests approved by the association.
of official analytical chemists or food and drug
administration.

Confirmatory: Bacillus Stearothermophilus Disc Assay with

tire Beta bactum 6roup Or other tests accepted
by food and drug administration to be
equally accurate and practical.

8. Phosphatase - Scharer Rapid Phosphatase Test, Rapid
Colorimetric Phosphatase Method, Rutgers

17



Phosphatase Test
9. Sediment - Mixed sample method or off-the-bottom method
10. Added Water - Thermistor Cryoscope

11. Acidity - Titratable

The dairy commissioner may approve equivalent tests other than those
listed above on a case-by-case basis.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-18

7-03.1-02-02. Standardizing requirements. All tests required to
standardize testing procedures shall conform with the requirements in
the latest addition edition of "The Standard Methods for the Examination
of Dairy Products". The results of such tests must be maintained for

one year and must be made available to the dairy commissioner upon
request.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-18

7-03.1-02-03. Plant 1laboratories. The laboratory utilized for

the sampling and testing of dairy products must meet all of the

requirements- for grade A laboratories as Jlisted in the

"Pasteurized Milk Ordinance" or for manufacturing grade labs as

recommended in the United States department of agriculture requirements
or as required by the dairy commissioner.

+- A separate room of adegquate size to perform required tests and

3+ Waltls and ceilings must be smooths imperviouss and a 1ight
cotor-

5 A fevelr bench or table covered with an impervious materiais

6+ bighting must be provided at each work station at a mimimum of
ome hundred foot—candies-

18



¥+ A two—compartment sink with hot and coid water must be
provided: Tihre sink must be commrected +tv a sanitary sewer
systems

must have a hooded work area with forced air exhausts

S~ baboratories utilizing sulfuric acid must have a showers eye
wasiress eye protection; or othrer approved safety egquipment
avaiiabier

stored in the Iaboratory or in other approved areas where
contaimers must be marked as to contents—-

Cetstusi—-

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-18

7-03.1-02-04. Universal sampling plan. A universal sample must
be collected every time the milk is picked up at the farm. This
universal sample will be an aseptically collected sample that may be
used for any and all tests described in this articte as required by the
diary commissioner.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-18

7-03.1-02-05. Sample reporting - Records.

1. The results of all raw milk testing done for regulatory
purposes by industry laboratories must be reported to the
dairy commissioner mno iater than thirty days after sampiing.
However, all adulterants in raw producer samples must be
reported immediately, and all tests above the maximum Tevels
established by law must be reported to the dairy commissioner
weekly. It 1is the responsibility of the licensed testers to
submit all laboratory results.

2. Records on sampling, testing, or grading of milk or cream,

used for the purpose of regulatory enforcement or establishing
producer pay Tlevels, must be maintained and available to the

19



dairy department for a period of twelve months. These records
must include all of the following:

a. Producer identification number.

b. Date of sampling, testing, or grading.

c. Type of sampling, testing, or grading procedure used.
d. Results of sampling, testing, or grading.

e. Name of licensed tester, grader, or sampler conducting the
procedure.

3. During the course of investigating a complaint, the plant
shall provide access to all quality records which may assist
in the investigation.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-18, 4-30-37

7-03.1-02-08. Sampling equipment. Each sampie shail have
avatiable for use att of tire following- All sampling equipment must
comply with requirements listed in the latest edition of Standard
Methods.

4+ Sampling inrstruments either-

or greater; or

foe  Sirerd 3 bridbvhiaadd - berilsead
straws—

2+ Sample comrtaimers which must be-

ar Multiuse contzinmers holding a minmimum of <+two ounces—
amd have lteakproof closures: C€ontziners and closures must
butterfat sampiing omiy-

raw mitk or cream may be used provided that-

20
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History:

4 Maximum viable bacteria counts <4n rimse tests of
contaimers do not exceed ome per mitiititer of

€23 Containmers are not toxic and are not bacteriostatic
or bactericidai—-

3> €losure +s desigmed +to be easily opemred and ciosed

43> Contaimrers must be of adegquate size to meet test
regquirements—

Samitizing solution fome hundred parts per miiiion chiorime or
equivatent)r A samitizing solution is required when a dipper
s wused i order +to maxintain the dipper 4in a samitized

Samitizer field test kits used +to measure strength of the
i Ssbibovis

Dial thermometer, accurate within one degree Fahrenheit [0.55
degrees Celsius]. Accuracy must be checked once during a
six-month period at a temperature of forty-five degrees
Fahrenheit [7.22 degrees Celsius]. The dial thermometer must
be calibrated with the use of a certified mercury actuated
thermometer. Certification must be obtained through the dairy
department. A Tlog of the results of each dial thermometer
certified must be kept containing the same information
recorded on the dial thermometer. This log must show the
certification history of all dial thermometers for which the
certification person is responsible for a period of one year.
Each of the following must be listed on the dial thermometer:

Initials of the person calibrating the dial thermometer.
The date of calibration.

The date of expiration and some method of identification
(owner's name or thermometer number).

Waterproof indeiliblie marker to identify sampies—

Sampite case which must be comstructed so as +¢o provide
adequate space for samples and proper refrigerant to cool and
maintain the sampies at thirty—two to forty degrees Fahrenheit
8 to 44 degrees €elsiusic A rack must be provided +to keep
sampies in an upright position: TFhe meck of sampie comtaimers
must be kept above the surface of the refrigerant- A proper
refrigerant consists of a mixture of ice and water—

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1

21



Law Implemented: NDCC 4-30-18

7-03.1-02-09. Farm samplers for milk. Individuals licensed to
sample milk at the farm shall follow a3t of the procedures listed below
in the order tisted- North Dakota Milk Hauler and Sampler Manual.

4=

s

T

Piace transfer hose through the hose port:

inrstruments stored in the milkroom must be stored within =a

valtves—

Place a santguide disk or equivatent in the transfer hose if
used and conmmect mitk transfer hose to butk tank vaive—

Observe mitk in a gquiescent state with the 1id open
mitk 4n the farm buik tank feads the sampiter to doubt

or eguivatent prior to user Agitate farm buik tank =
346687 Iiters} or smaiter and a mimrimum of ten minutes
for ait tanks Iarger than mime hundred gailons 346687

At Yeast once a months samitize the pocket diat thrermometer
temperature from it versus farm buik tank thermometer- Record
When the farm buik tank thrermometer deviates by more than pius

22



the pocket dial thrermometers thre pocket diat thermometer

1

Record the following on tire sampie contaimer:-
ar Dater
e Producer nmame or number—

Fhe same +tem Iisted 4in subdivisions a through £ of
subsection +6 shouid be recorded on the temperature controt
sampte with the notation 2F€" A €' must be taken at the
first stop of the day and the first producer on every other
tramsported with the set of sampltes represemnting each
truckioad of mitk-

over eight hundred gaiions 362633 iIitersi- A sampie must be
taken from each tank used for raw mitk storage on tihre farm at
every pickup—

sampte tsampie through porthoitel—-

sampie contaimer over buitk tank porthoter Sampie

23



Franmsport sample contaiirer +tov refrigerated sampie
sufficient room for a rack to maintain sampltes in an
upright position- A water—ice mixture adequate to

carrying caser

cemrtimeters} below mitk surfaces ciose end of straw

the farm bulk truck transfer pump— A1} covers should be
operate under vacuums Yacuum tanks must have ome cover

Wiren the Ievel of the mitk drops below the agitator biades
shut off the agitator—:

When the farm mitk tank is emptys shut off the farm butk truck

24



compteting 65 7 & +55 45 55 165 +7 and 18- No sampie may be taken
through the farm bultk tank valve untess approved by tihe dairy
History: Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-18

7-03.1-02-10. Plant samplers.

1:

Raw milk sampling procedures. Plant storage tanks or bulk
milk tanks for storing raw milk without sampling cocks must be
sampled using the same procedures described in sampling
procedures for farm samplers 4n section F83—1+62-69

For plant storage tanks with sampling cocks, all of the
following procedures must be used:

a. Rinse the area around the sample cock with warm water and
clean if needed.

b. Wash and dry hands.

c. Sanitize sample cock by the use of ome hundred parts per
mitiion of with an approved chtorime sanitize sanitizer or
equivalent. Use a minimum contact time of thirty seconds.

d. Purge sample cock by discarding a volume of milk of
sufficient quantity to remove any excess chlorine
solution.

e. Two sample containers must be labeled with the following
information:

(1) Plant name.

(2) Date.

(3) Time.

(4) Temperature.

(5) Sampler name or initials.

(6) Tank or silo identification.

The sample container to be used for the temperature

control must also have the "T.C." notation put on the
sample container.

25



f. Aseptically remove the top of the bag or cap cover of the
sample container for the one marked "T.C." without
toucirimtg the sampte comtaimer to the sampre cock. i)
the sample container three-quarters full, close, and place
immediately in a refrigerated sample case with a water-ice
mixture capable of keeping the sample temperature at
thirty-two through forty degrees Fahrenheit [0 through 4.4
degrees Celsius].

g. Sanitize an approved certified pocket dial thermometer by
contact With an approved chiorime sanitizer solution of
ome hundred parts per miltiion or egquivatent for a mimimum
of thirty seconds.

h. Using the dial thermometer, or tank thermometer if
certified within the 1last six months, obtain the
temperature of the milk in the sample container. Write
this temperature on both sample containers.

i. Aseptically remove the top of the bag or cap of the
remaining sample container and obtain a sample without
touching the samplte contaimer to the sampie cock. Fill
the sample container three-quarters full. Close and place
immediately in the refrigerated sample case.

J. Rinse off all excess milk from the sample cock and storage
tank or silo.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-18

7-03.1-02-11. Finished product sampling procedures. All finished
product collected for regulatory use must be collected by the dairy
commissioner or the commissioner's designated representatives. Samples
must be collected in a random manner and the older code date must be
selected before a more recent code date.

Finished product chosen for sampling must be stored in a
refrigerated sample container capable of maintaining the samples at
thirty-two to forty degrees Fahrenheit [0 to 4.4 degrees Celsius]. A
temperature control sample must be selected for each area or cooler
where finished milk product is being stored. The temperature control
must be opened and a temperature obtained using a properly certified
dial thermometer. The temperature control must be closed and sealed to
prevent leakage during transport. All finished samples for regulatory
purposes must be taken at the plant of origin.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-18
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7-03.1-02-12. Adulterants.

i.

Amtibiotic screeming Drug screening.

a.

Raw milk. An approved screeming test of each comminglted
making up +the farm +truck commingted 3oad- Prior to
processing, all bulk milk pickup tankers must be tested
for the presence of beta lactam drug residues and in
addition must be tested for other residues as determined
necessary by the dairy commissioner. Test methods will be
those approved by the association of analytical chemists
or the food and drug administration. A positive
confirmatory test on the commingled sample will require
confirmation testing for drug residues of all individual
producer samples making up the bulk pickup tanker. Bulk
milk tankers testing positive must be reported to the
department immediately. This report must include the
tests used, volume of milk contaminated, how the milk was
disposed of and which producer caused the positive
residue. All milk sample residue results must be recorded
and retained for examination by the department for a
period of six months.

Bulk load rejected. If a bulk load of milk tests positive

for a drug residue, the processor shall reject the entire
bulk Toad. The rejected bulk load may not be used for
human food.

Dairy processor may recover loss. If a dairy processor

sustains a monetary loss because a bulk load of milk is
rejected, the dairy processor may recover that loss from
the producer or producers whose individual milk samples
represent shipments in that bulk load testing positive.
Recovery may not exceed the processor's loss.

Followup testing. If a bulk Toad of milk tests positive

for drug residue, the processor shall immediately notify
the department and suspend further pickup of milk from the
producer whose milk contaminated the bulk load until
followup tests of that producers milk test negative for
drug residues. It is the responsibility of the dairy
processor to perform followup tests.

Testing bulk loads. In addition to performing routine

beta lactam tests, a dairy processor shall randomly test
bulk milk deliveries for other drug residues as required
by the department. The drug testing program shall include

27



milk from each producer in at least four separate months
during any consecutive six-month period.

f. Bacillus stearothermophilus. A reading of greater than
twelve and eight-tenths millimeters but less than fifteen
and eight-tenths millimeters on the bacillus
stearothermophilus test of any individual producer's raw
milk sample must be 1immediately reported to the dairy
commissioner as below actionable 1level. A reading of
sixteen midttititers millimeters or greater must be
reported immediately to the dairy commissioner who shall
stop milk shipments until the milk offered for sale tests
twelve and eight-tenths or below millimeters wusing the
bacillus stearothermophilus <+ests or other. Other tests
approved by the dairy commissioner or the food and drug
administration may be used.

b- g. Finished product. A1l finished grade A milk products must

be tested for antibiotics monthly. Raw milk contaminated
with antibiotics may not be used in processing finished
grade A products. A1l manufacturing grade finished milk
products must be tested as determined by the dairy
commissioner. These products include fluid and cultured
products, butter, cheese, and other products so designated
by the dairy commissioner.

A reading of twelve and eight—tenths mitiimeters or
greater on the Baciiius Stearothermophiius must be
products by other governmental agencies must be accepted

Producer penalties. A person may not sell or offer for sale
milk or cream which contains drug residues or other chemical
substances in amounts above the tolerances or safe levels
established by the food and drug administration action levels
are based on tolerances or '"safe levels" specified by the
United States food and drug administration, and identified in
the memorandum from the food and drug administration's milk
safety branch, HFF-346, dated July 21, 1991. "Safe levels"
are merely enforcement guidelines and do not constitute legal
tolerances. They do not legalize residues found in milk that
are below the "safe levels".

a. When a producer is found to have shipped milk which tests
positive for residue, that permit must be suspended for
two days or equivalent penalty.
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History:

b. When a producer is found to have shipped milk which tests
positive for residue two times in a twelve-month period,
that producer's permit must be suspended for a period of
four days or equivalent penalty.

c. When a producer is found to have shipped milk which tests
positive for residue three times in a twelve-month period,
that producer's permit must be suspended for a period of
four days or equivalent penalty, and the department shall
start administrative procedures to revoke the producer's
grade A permit for a period of not less than sixty days.

d. A milk producer who violates the drug residue rules shall
have the permit to sell milk suspended until the milk has
been sampled and found to contain no residues above safe
levels. The producer will then be issued a temporary
permit to sell milk for thirty days or until the producer
and a licensed veterinarian have completed the milk and
dairy beef quality assurance program and verification is
received by the department.

e. The drug residue prevention program under this section
should conform to the milk and dairy beef quality
assurance program which is endorsed by the food and drug
administration.

f. A producer may request a hearing within ten days of a
suspension notice if the producer feels the department is
in error.

Pesticides. Milk containing any pesticides or chemical
contamination over exceeding United States food and drug
administration or environmental protection agency established
standards for safe food may not be offered for sale.

Added water. Milk may not contain added water. Any milk
testing over —548 .530 degrees Horvet using the cryoscope
thermistor test may not be offered for sale. Regulatory
action must be taken on all samples testing higher than two
percent added water.

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-18, 4-30-40
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CHAPTER 7-03.1-03

7-03.1-03-01. General requirements. Cream separated on the farm
used for manufacturing milk products must be derived from milk meeting
the requirements of the certification program established by the dairy
department. Wet hand milking is prohibited. All farm separated cream
must be stored on the farm where produced for a period not exceeding
seven days before being transported to a cream receiving station. Farm
separated cream must meet the temperature and production requirements of
manufacturing grade milk. Farm cream must be screened for drug residue.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-21

7-03.1-03-02. Milk facility requirements. Fhe miltiking facitity
must meet att of the following regquirements-

4+ Raw cream storage and milkroom-

cream and the storage conmtaimers may not be submerged—

d+ Adegquate Iightingy a mimimum of ten foot—candies—
2= Mitking arear
a- Adegquate lighttings a mimimum of ten foot—candies—
3+ Water suppiy- The water suppiy must have been inspected and
found to be in compiiance with state water codess or tested
and found to be a safe water supply pursuant to the state
4+ Premises and surroundings-

a+ Manure must be removed or stored so as to not create a fiy
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harborage-

5 Mileing herd-

&=

ar €Eattie must be kept ciean and free of excess mud and
manures

Equipment -
must be free from rust-

br AT new and repiacement egquipment must meet 3A standards
where standards are estabiished:

Fimred metat must be rust—free-

9

#- Temperature standards:

L-x

-

History:
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-21

1. Cream on the farm and during transport must be maintained
at thirty-two to forty-five degrees Fahrenheit [0 to 7.22
degrees Celsius].

2. Once in possession of the cream station or plant, cream
must be stored within temperatures ranging of thirty-two
to forty-five degrees Fahrenheit [0 to 7.22 degrees
Celsius] and maintained at that temperature.

Effective August 1, 1986; amended effective April 1, 1993.

7-03.1-03-03. Farm separated cream quality requirements.

:

Each container of farm separated cream must be tested for

sediment content by using the "off-the-bottom" or the "mixed
can" method.

If a producer's cream is classified number 1 or number 2, the

cream must be accepted. If the cream is classified number 3,
the producer must be put on probational status, and if the
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next delivery tested contains cream classified as number 3 or
number 4, the cream must be rejected. Any farm separated
cream classified as number 4 must be rejected from the market.
When cream is classified as "reject", the cream must be
returned to the seller and colored with a harmless vegetable
dye.

When cream from a producer falls below number 2, the cream

History:

buyer shall notify the state dairy commissioner. A special
sanitary inspection must be conducted of the producer's
facility. If the producer's facility does not meet the
standards for the production of cream, the dairy commissioner
may order their cream suspended from the market until
unsatisfactory conditions have been corrected.

Effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-21

7-03.1-03-04. Classifications. For the purpose of quality

control and establishing a rejection level of farm separated cream to

the producer, seller, or shipper, the following classification of cream

for sediment is applicable:

1.

Accurate plant records listing the results of quality tests

made on farm separated raw cream must be maintained on cream
from each producer, seller, or shipper. Each producer,
seller, or shipper shipping probational or rejected cream must
be informed immediately of results of such quality tests.
Producers, sellers, or shippers shipping cream should receive
such information at the time of regqular remittances. Such
records must be available for examination by the dairy
commissioner and kept on file for at TJeast one year.
Alternately, when a buyer of farm separated cream has in
operation an acceptable quality program, at the producer
level, which is approved by the dairy commissioner being
effective in obtaining results comparable to or higher than
the quality program as outlined in chapter 7-03.1-04 for
cream, then such a program may be accepted in lieu of the
program outlined in this section.

A1l containers used for sale of raw cream must be identified

by state-assigned producer numbers or producer's name. A Tog
identifying the producer container, acidity or bacteria test,
sediment test and butterfat test results, and temperature must
be maintained by the cream station for the period of one year.

Testing to determine classification of cream must be conducted

History:

by individuals licensed by the dairy commissioner.

Effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
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Law Implemented:

NDCC 4-30-21
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CHAPTER 7-03.1-04
SEDIMENT TESTING

[Repealed effective April 1, 1993]
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CHAPTER 7-03.1-05

7-03.1-05-01. Facitities C(Cream receiving and processing

facilities.

1.

e

- |

Cream statioms receiving and processing facilities shall
provide all of the following facilities:

a. Laboratory area - adequate size and facilities to conduct
butterfat, acidity, and sediment testing.

b. Cooling facilities - used for the storage of cream samples
and for resale or processing shall maintain a storage
temperature between thirty-two to forty-five degrees
Fahrenheit [0 to 7.22 degrees Celsius].

c. External loading facilities, if present, must have

insect-tight and dusttight, self-closing outer doors.

Floors:

a- (1) Cream statioms with receiving and processing
facilities must have concrete or tile floors 1in the
cream receiving area.

b+ (2) Cream stations receiving without processing
facilities must have well maintained wood, 1linoleum,
or other flooring material acceptable to the dairy
commissioner.

e. Hand wash sinks and double vat sinks or can steamers.
f. Adequate supply of hot and cold running water.
g. Storage facilities for raw cream must be 3A approved

standards, as defined in North Dakota Century Code section
4-30-01, and must be constructed of stainless steel or
other material as accepted by the dairy department
commissioner.

The cream receiving area must have trapped drains leading to
an approved sewage disposal system.

A separate room for receiving and washing raw cream containers
(i.e., cans) are is required if processing of mitk cream
products is conducted in the same facility.

Licensed cream stations must have a certified thermometer to

check temperature of farm cream.

Plants receiving farm separated cream may process only cream.
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History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-25
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CHAPTER 7-03.1-06

7-03.1-06-02. Milk offered for sale must be wholesome and
unadulterated.

1.

count or the standard plate count +o determine bacteria
based on eittirer of these tests-

No+- + Not over five humdred thousand per miiiiiiter—

Milk offered for sale must meet  minimum United States
department of agriculture standards.

either of +the following methods- the direct microscopic
somatic ceil count — singte stripy electromic somatic ceid
used and the test exceeds eighteens then a confirmatory direct
comptiancer Effective July 1, 1993, the legal somatic cell
count shall be seven hundred fifty thousand per milliliter.

A producer's raw milk must shall be cirassified as undergrade
under warning when:

a. Monthly bacteria counts by the direct microscopic clump
cell count or standard plate count exceed one millions.
Milk under warning because of exceeding a one million
bacteria count on two successive monthly tests, must be
rejected from the market for a minimum of one milking.

b. Two out of the Tlast four monthly somatic cell counts
exceed one million; seven hundred fifty thousand after
July 1, 1993. Milk under warning because of somatic cell
counts will result in a warning Jletter sent to the
producer. No sooner than three days nor later than
twenty-one days after the first warning letter, another
sample must be taken and, if this test exceeds one
million, the dairy commissioner shall reject the milk from
the market. A producer will need three consecutive counts
below the legal 1imit to regain full status.
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c. The sediment content exceeds one and five-tenths or
equivalent by the mixed sample method; milk under warning
because of sediment content must be resampled and tested
between three and twenty-one days following notice of
violation and if found to exceed one and fifty-hundredths
milligrams by the mixed sampling method or equivalent must
be rejected from the market.

d. The Iast two dairy facitity inspections scored below
eighty—fiver or

e- The same inspection item has been debited consecutively on
the last three dairy facility inspections, unless the farm
score is ninety or above. Violations of the same
inspection item on four consecutive facility inspections
will result in action to suspend certification if score is
below ninety, and maximum points are taken for each
violation.

two successive monthiy testss must be rejected from the
market-

witt resuit in a warming fetter sent to the producer— No
sovomer than three days mor iater than twentyome days after

be resampied and tested between three and twenty—ome days

corrected by evidence of either test results or a satisfactory

commISssIonNeT

e. Reinstatement of certification status cannot be
accomplished until conditions leading to the suspension
have been corrected by evidence of either test results or
a satisfactory inspection of the facility, as determined
by the dairy commissioner.

38



History:

Wholesomeness. Milk offered for sale must be tested monthly
to determine sediment content. The sediment standard is:

No. 1 Not to exceed fifty-hundredths milligrams
or equivalent
No. 2 Not to exceed one and fifty-hundredths

milligrams or equivalent

Note: A1l sediment tests must be by the mixed sample method,
unless otherwise approved by the dairy commissioner.

Volume requirement. The volume of milk in the bulk tank after
the first milking must reach the agitator to such a level that
adequate agitation of the milk 1is possible. Failure to
produce adequate volumes on the first milking will result in
suspension of a producer's certification to sell raw milk.

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27, 4-30-31

7-03.1-06-03. Water supply.

B

History:

The dairy facility water supply must be properly located,
protected, and operated and must be of ample supply and safe
for the cleaning of utensils and equipment. Rural farm water
supplies approved by the state department of health and
consolidated laboratories are acceptable. Wells constructed
in compliance with state board of water well contractors and
tested every three years by an approved laboratory and found
to be satisfactory are acceptable. Other water supplies
approved by the dairy commissioner and tested annually and
found to be satisfactory are acceptable. All water sources
must be tested following repairs or other disruptions to the
water system and must be found satisfactory. All new water
supplies to the dairy facilities must be in compliance with
either the state department of health and consolidated
laboratories requirements for rural water or the state board
of water well contractors requirements for well construction.

A separate hamdwashting facitity Handwashing facilities,
including soap, individual sanitary towels, and hot and cold
water under pressure with a mixing <faucets hand sinks or
washbasin must be provided.

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27

7-03.1-06-04. Milk truck approach. The milk truck approach to
the dairy facility must be such as to prevent excess mud and to allow
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easy access to the milkroom. Farm animals may not have free access to

the +ruck approach area milk loading area. The hoseport slab and milk
loading area must be kept clean.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27

7-03.1-06-06. Mitchouse or mitkroom Milking facility
requirements. All milking facilities selling manufacturing grade milk
must comply with the current United States department of agriculture
recommended guidelines for farms.

+= A mitkhouse or mitkroom conveniently 3I}ocated and properiy
storing the utemrsiis and equipment: LbEight fixtures over =a
buitk tank must be constructed of shatterproof materiats—

untess other effective means are provided +o prevent the
entrance of fites: If a part of the barn or other buildings
seated to prevent the entrance of dusts fitess or rodents—

4~ The mitkhouse or milkroom must be equipped with a wash and a
commissiomers a utensit racks and mitk cooling facititiess and
muast have an adequate suppty of hot and coid water under

be I}ikeiy to comtamimate mitks; or otherwise create a pubiic
heatth hazard-

and free of trashs amimatss and fowl—

reused-
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+f stored in a safe manmers to not comtaminate the mitk suppiy

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27

7-03.1-06-07. Utensils and equipment. Htensils and egquipment
of mitk and other residue builidup and must be maxintaimred in a sanitary
stwedmamntmmaftereachmmdmntbemed
immediately prior to each user AIT utensils and egquipment must comply
with appiicabie 3A samitary standards as defimed in North Bakota €entury
Repealed effective April 1, 1993.

History: Effective August 5 1986~
General Authority: NBEE 429635 429647 43655+
Law Implemented: NBEE 43627

7=03.1-06=07.1. Pesticides. Only pesticides approved for use in
the milkroom with an environmental protection agency number may be
stored in the milkroom and when used must be used in accordance with
label instructions so as to prevent contamination of the milk.
Antibiotics and other medicinals may be stored in the milkroom if stored
in a safe manner to not contaminate the milk supply or milk contact
equipment. No automatic pesticide dispensers are allowed.

History: Effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27

7-03.1-06-08. Bulk milk.

1. A bulk mitk tank that meets 3A& sanitary standards as defimed
mapprmdcmmorvfferedforsai-e 4n any umapproved
comtaimer— The tank will be equipped with an approved milk
measuring device, and a conversion table to determine pounds
[kilograms] will be in the milkroom. Milk above forty-five
degrees Fahrenheit [7.22 degrees Celsius] may not be offered
for sale or transported off of farms.
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History:

Mitk in farm butk tanks must be cooled to forty degrees
tramsport tanks and blended mitk may not exceed fifty degrees
equipped with a thermometer accurate to witirin pius or minus
be heid 3Ionger than mimety——six hours on tihre farm from the
first mitking +to pickups except during stormrelated
conditions— Any time mitk 4s removed from the butk tanks the
tank must be compietely emptieds washeds and samitized prior
from the tank onty through the tank mitk vaive-

Fhre farm buitk tank must be properiy }ocated in the mitkhouse
or mitkroom for access to ait areas for cleaming and

servicing- i+t may mot be }ocated over a fioor drain or under
a ventiiator—-

A platform or slab constructed of concrete or other impervious
material must be provided outside the milkhouse, properly
centered under a suitable port opening in the wall for
transferring milk from the bulk tank to the milk truck. On
new construction, a minimum of six-foot by six-foot
[1.83-meter by 1.83-meter] slab is required. The port opening
must be closed when not in use.

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27

7-03.1-06-09. Milking area.

R

2=

A mitking barnm or mitking parior of adegquate size and
arrangements must be provided for sanmitary miltking operations—

areaT
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History: Effective August + 1986~
General Authority: NBEE 429635 429045 43055+
Law Implemented: NBE€e 43627

7-03.1-06-10. Yard, loafing area, or premises. The facility must
be kept clean. The manure must be removed daily and stored to prevent
access to cows. The yard or loafing area must be of ample size to
prevent overcrowding, must be drained to prevent forming of standing
water pools, and must be kept clean. Manure must be spread daily or
stored in an approved manner. Stacked or piled manure and manure packs
in housing facilities must be spread prior to fly season each year
‘approximatelty dJume +53.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27

7-03.1-06-11. Milking procedures. A1l milking procedures must
comply with current United States department of agriculture recommended

guidelines.

+= AFF mitking cows must be kept cieanr Fhe udders and teats
must be washed and wiped immediately before mitking with =
cleans damp cloth or paper towel moistemed with = sanmitizing
sotution and wiped dry- 6Gther samitary udder wash methods may

separate egquipment and must be exciuded from the market—

and properiy storeds
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4in a tightly covered box or bin-

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27

7-03.1-06-12. Inspection procedures and enforcement - Farm
inspection. ;

1. Farms scoring mimety—two ninety or higher on farm inspectionss
must be inspected at a frequency of every four to six months.

2. Farms scoring between mimety—ome eighty-nine and eighty—fives
eighty must be inspected at a frequency of every sixty to one
hundred twenty days.

1 Farms  scoring botow cighty—fives or farms with two saoocessive
viotationss must be reinspected at a fregquency of every
fourteen to forty—five days— Farms under warning or with
equipment cleaning or cooling problems will be inspected
within thirty days.

4. Items for which the dairy commissioner has established a
compliance deadline are exempted from further action until the
deadline has expired.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27, 4-30-28
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CHAPTER 7-03.1-07

7-03.1-07-01. General requirements for the certification of new
milking facilities.

1.

A1l dairy farms wishing to sell milk shall make application
for farm certification pursuant to North Dakota Century Code
section 4-30-28. No dairy farm may sell milk or cream without
state certification.

Application must be made by letter to the office of the state
dairy commissioner, state capitol, Bismarck, North Dakota, at
least twelve days before inspection of facilities and premises
by the state dairy department.

A set of plans containing information on the dairy farm,
milking facility, and milking equipment must be submitted to
the dairy commissioner for new dairy facilities or prior to
major changes in existing facilities. This information must
be provided by the dairy producer and accepted by the dairy
commissioner prior to the start of any improvements.

A facility inspection must be conducted and a water sample
taken as a requirement for certification. Satisfactory
results from both these items will result in the posting of an
inspection sheet which represents certification of that
facility to sell milk in the state of North Dakota.

The inspection sheet must be prominently posted on the
premises and is prima facie evidence in all proceedings by and
before the dairy commissioner for compliance of premises and
facilities with all the provisions of North Dakota Century
Code chapter 4-30.

Dairy farm facilities will be certified according to approved
uses as:

a. Grade A - A production unit that is certified by the dairy
department to meet state production practices as required
by North Dakota Century Code section 4-30-36.

b. Manufacturing grade - A production unit that is certified
by the dairy department to meet state production
requirements as required by North Dakota Century Code
section 4-30-27.

c. Cream grade - A production unit that is certified by the
dairy department to meet state production requirements as
required by North Dakota Century Code section 4-30-21.
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History:

Certification is continuous unless suspended or revoked and is
not transferable.

Any dairy facility temporarily not in use during a normally
scheduled inspection is required to be recertified prior to
the start of raw milk or cream sate production.

A1l certified producers will be assigned a producer number by
the dairy commissioner. This number must be used by the

producer, bulk hauler, and plant when communicating with the
dairy department.

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-28

7-03.1-07-02. Special requirements for the certification of new
milking facilities.

Grade A milk farm.

ad. The water supply must be tested by an approved state water
testing iaboratory and found +to contain fess than ome
methods or tess than +two and +two—tenths coliforms per
methods & source from wirich the suppiy has been approved
for municipat or rurat water supply by the state
department of heatth a well constructed in compiiance
with North Pakota board of water well conmtractors
requirements for water weils for domestic usesr or for
existing wells that are of approved constructions a pit
acceptabter Water supply and facilities must meet all
pasteurized milk ordinance requirements at time of
certification.

L watts  must  be  watertight  and  extend above oo
surface a mimrimum of six 4inches {524 cemnrtimetersi-
Water supply must meet the requirements of the North
Dakota board of water well contractors and state
department of health and consolidated laboratories,
division of water supply and pollution control at
time of certification.

) A concrete fivor stoprng to an externatiy drscharoing
surface 4s reguireds Or a supply which has been
approved for municipal or rural water supply by the
state department of health and consolidated
laboratories.
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(3)

(4)

(5)

AlX pumps 3Jocated in the pit must be mounted =a
the floor of the pit- Properly constructed wells
must be located at least fifty feet [15.24 meters]
from privy pits, cesspools, septic tanks, absorption
fields, sewers, barnyards, feedlots, high water marks
of lakes, streams, sloughs, ponds, etc.

A watertight overitapping cover <+s reguired on the
pit- Fifty feet is the distance requirement with
favorable soil conditions, with a properly
constructed well. The dairy commissioner may require
more than fifty feet [15.24 meters] when soil
conditions are unknown or the nature of contaminant
or toxic chemical wastes in the area.

Wells must be at least ten feet [3.01 meters] from

(6)

any basement.

One hundred fifty feet [45.72 meters] from

(7)

underground manure storage, chemical or fertilizer
storage, or chemical preparation area.

Hydrants must be ten feet [3.01 meters] or more away

(8)

from well.

Well site may not be subject to flooding and should

(9)

be graded to facilitate the rapid drainage of surface
water.

The grade must be sloped away from the well to divert

(10)

surface water. The area must be filled, if
necessary, graded, and maintained to prevent the
accumulation or retention of surface water within
fifty feet [15.24 meters] of the well in all
directions.

For a well on a hillside, adequate intercepting

(11)

ditches shall be constructed on the uphill side of
the well to keep runoff at least fifty feet [15.24
meters]| away from it in all directions.

The casing or pitless wunit for all ground water

(12)

sources must project not Jless than twelve inches
[30.48 centimeters] above the final ground elevation,
the well cover slab, or pumphouse floor.

Pit wells, buried well seals, and sand point wells

are not acceptable for grade A certification.

b A farm score of minety or better by a dairy department
comducted is regquired and aid the foitowing must be met-
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compiiance or an acceptable date agreed +to for

have been adopted—-

€3> The farm bultk tank must be empty at the time of
et o

Temporary certifications will not be issued for grade A

farms. Only farms that have met all minimum requirements
for grade A will be certified.

The farm bulk tank must be empty at the time of

certification.

Hoseport must be installed in an exterior outside

milkhouse well.

Hoseport slab must be at Jleast a six-foot by six-foot

[1.83-meter by 1.83-meter] cement slab centered under the
hoseport.

Milkhouse must have a direct door to the exterior.

Haulers must not have to go into milking area or animal
housing area to get to the milkhouse.

No light fixtures or vents over bulk tanks.

Handwashing facilities must be 1in the milkhouse. Hand

sinks must be of Tlavatory fixture style and at least
twenty-four inches [60.96 centimeters] away from wash vats
or have splash board of sufficient size to prevent
contamination of double vat. Two compartment wash vats
must be stainless steel.

Light must be provided to properly inspect interior of

bulk tanks.

Livestock or fowl may not have access to truck approach

(driveway) or loading area.

Hot water heater capacity must be adequate to do a good

job of cleaning the equipment.

Manufacturing grade milk farm. Manufacturing grade milk farms
shall meet all requirements of the United States department of

agriculture minimum standards minimum standards.
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a- Water supply has been tested and found safe by a
state-approved water testing laboratory.

b The farm has obtzimed a mimrimum score of mimety on its
1 AIF construction regquirements are in compiiance or a

3+ €ream grade farms—

History:

compiiance with state water codess or tested and found +o
be a safe water supply pursuant tov the state department of

of a safe and wholesome cream suppiy-

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-28

7-03.1-07-03. Rejection of certification and appeal.

1.

3.

History:

Should the inspection determine that deficiencies exist which
prevent certification of the farm, the farm may not be
certified.

The  producer shall correct all deficiencies prior to
requesting a reinspection.

A dairy producer denied certification may appeal that decision
to the dairy commissioner within thirty days of the denial, by
requesting, in writing, a hearing. Upon receipt of the
request for a hearing, the dairy commissioner shall convene a
hearing as soon as possible, but not later than fifteen days
after receiving the request. All interested parties must be
given notice to attend the hearing. Notice may be oral notice
if time does not allow for written notice. The hearing must
otherwise be 1in accordance with North Dakota Century Code
chapter 28-32. The d=iry commissiomer hearing officer shall
issue a written decision including findings and conclusions in
regard to certification, if certification is denied.

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-28
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CHAPTER 7-03.1-08

7-03.1-08-01. Transfer procedures.

1.

Dairy producers must meet minimum quality and inspection
standards to be eligible to sell their milk. To ensure that
this regulation is effective, all current dairy producers who
want to transfer between plants shall make application to the
dairy commissioner for authority to transfer. The application
must be made on forms provided by the dairy commissioner.

Upon receipt of an application, the dairy commissioner shall
examine the inspection and milk quality records of that
producer. If the producer's records indicate that the
producer meets minimum milk quality standards for the
respective grade of milk being sold and the producer is under
no suspension or suspension warning, the dairy commissioner
shall 1immediately approve the transfer application and mail a
copy to the dairy producer and plants involved. Should the
producer's records leave doubt about whether minimum standards
are met, the dairy commissioner shall immediately order a
sample of milk be taken or an inspection of the dairy
facility, or both, to determine compliance. If said
inspection <mimimum score of eighty-five for manufacturing
grade and mimety for grade & required) and milk quality tests
conclude that the producer meets minimum standards, the dairy
commissioner shall immediately approve the transfer and notify
the interested parties.

In all cases, the dairy commissioner shall approve or
disapprove the application to transfer in writing, within
seven days. The transfer is effective, if approved, no sooner
than fourteen days after receipt of the application by the
dairy commissioner.

No transfer may be approved while a producer is under a
warning of intent to suspend for failure to meet any minimum
quality standard for raw milk offered for sale.

Upon written request of the dairy producer, within thirty days
of the denial of a transfer request, the dairy commissioner
shall convene a hearing, within fifteen days of receiving the
written request, to determine the circumstances of the
disputed transfer and whether the denial 1is proper. The
hearing must otherwise be 1in accordance with North Dakota
Century Code chapter 28-32. The dairy commissioner shall
issue written findings and conclusions from the hearing if
transfer is denied.

If a producer wishes to stay with the producer's current milk

buyer before the approved transfer date, the producer may
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notify the dairy commissioner to rescind the transfer. The
producer must notify the companies involved that the transfer
was rescinded.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-23
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CHAPTER 7-03.1-09

7-03.1-09-01. Chemical, physical, bacteriological, and
temperature standards. The following chemical, physical,
bacteriological, and temperature standards apply to milk and milk
products standards of identity and quality-, and at a minimum must meet
the standards established by the United States department of agriculture
and the pasturized milk ordinance.

1. Commingled grade Temperature . . . . . . Milk must be received
A raw milk for and maintained not to
pasteurization exceed fifty

forty-five degrees
Fahrenheit [+6 7 degrees
Celsius] while in
storage.

Bacterial limit . . . . Not to exceed three
hundred thousand per
milliliter prior to
pasteurization.

Amtibioties Drugs . . . Not to equal or

exceed
sixteen millimeter
zone with the Bacillus
Sterothermophilus disc
assay method or a
positive confirmation
on a food and drug
administration approved
test.

2. Grade A Temperature . . . . . . Cooled to forty-five
pasteurized degrees Fahrenheit
milk and milk [7 degrees Celsius] or
products less and maintained

" thereat.

Bacterial limit . . . . Twenty thousand per
milliliter.

Coliform . . . . . . . Not to exceed ten per
milliliter, provided that,
in the case of bulk milk
transport tank shipments,
it shall not exceed one
hundred per milliliter.

Phosphatase . . . . . . Less than one microgram
per milliliter by the
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3.

4.

Grade A
pasteurized
condensed milk

Grade A nonfat
dry milk

Antibrioties Drugs .

Temperature .

- Bacterial limit .

Coliform 1limit

Anmtibiotics Drugs .

Phosphatase .

Not more than:
Butterfat .

Moisture

Titratable acidity

Solubility index

Bacterial estimate
Coliform

Scorched partic]és.

disc B
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Scharer Rapid Method or
equivalent.

. No zone greater than

or equal to sixteen
millimeters with the
Bacillus Sterothermophilus
disc assay method or a
positive confirmatory

on a food and drug
administration approved
test.

. Cooled to forty-five

degrees Fahrenheit

[7 degrees Celsius] or
less and maintained at
that level unless drying
is commenced immediately
after condensing.

. Not to exceed thirty

thousand per gram.

. Not to exceed ten per

gram.

. No zone greater than

or equal to sixteen
millimeters with the
Bacillus Sterothermophilus
disc assay method or a
positive confirmatory

on a food and drug
administration approved
test.

. Less than one microgram

per milliliter by the
Scharer Rapid Method or
equivalent.

. One and twenty-five-

hundredths percent.

. Four percent.
. Fifteen-hundredths percent.
. One and twenty-five-

hundredths milliliters.

. Thirty thousand per gram.
. Ten per gram.

. Fifteen per gram.



6.

Grade A whey
for condensing

Grade A
pasteurized
condensed whey

Antibioties Drugs .

Temperature .

Artibioties Drugs .

Temperature .

Bacterial limit .

Coliform limit

Arrtibioties Drugs
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. No zone greater than

or equal to sixteen
millimeters with the
Bacillus Sterothermophilus
disc assay method or a
positive confirmatory

on a food and drug
administration approved
test.

. Maintained at a

temperature of forty-five
degrees Fahrenheit

[7 degrees Celsius] or
less, or one hundred
forty-five degrees
Fahrenheit [63 degrees
Celsius] or greater
except for acid-type whey
with a titratable acidity
of forty-hundredths
percent or above or a

pH of four and sixty-
hundredths or below.

. No zone greater than

or equal to sixteen
millimeters with the
Bacillus Sterothermophilus
disc assay method or a
positive confirmatory

on a food and drug
administration approved
test.

. Cooled to forty-five

degrees Fahrenheit

[7 degrees Celsius] or less
during crystallization,
within eighteen hours of
condensing.

. Not to exceed thirty

thousand per gram.

. Not to exceed ten per

gram.

. No zone greater than

or equal to sixteen
millimeters with the
Bacillus Sterothermophilus
disc assay method or a



7.

8.

Grade A
dry whey

US Extra grade
dry buttermilk

Phosphatase .

Bacterial 1imit .
Coliform Timit ..

Amrtibdoties Drugs

Bacterial estimate
Butterfat .
Moisture

Scorched particle
content .

Solubility index

Titratable acidity
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positive confirmatory
on a food and drug
administration approved
test.

. Less than one microgram

per milliliter by the
Scharer Rapid Method or
equivalent.

. Not to exceed thirty

thousand per gram.

. Not to exceed ten per

gram.

. No zone greater than

or equal to sixteen
millimeters with the
Bacillus Sterothermophilus
disc assay method or a
positive confirmatory

on a food and drug
administration approved
test.

. Not more than fifty

thousand per gram.

. Not less than four and

fifty-hundredths percent.

. Not more than four

percent.

. Not more than fifteen

milligrams for the spray
process and twenty-two
and fifty-hundredths
milligrams for the roller
process.

. Not more than one and

twenty-five hundredths
milliliters for the spray
process and fifteen
milliliters for the
roller process.

. Not less than

ten-hundredths percent;
not more than



9. US Standard
grade dry
buttermilk

10. US Extra grade
whole milk

Bacterial estimate

Butterfat .

Moisture

Scorched particle
content .

Solubility index

Titratable acidity

Bacterial estimate

Coliform estimate .

Milkfat .

Moisture

Scorched particle
content .
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eighteen~hundredths
percent.

. Not more than two hundred

thousand per gram.

. Not less than four and

fifty-hundredths percent.

. Not more than five percent.

. Not more than twenty-two

and fifty-hundredths
milligrams for the spray
process and thirty-two
and fifty-hundredths
milligrams for the roller
process.

. Not more than two

milliliters for the spray
process and fifteen
milliliters for the
roller process.

. Not less than

ten—-hundredths percent;
not more than
twenty-hundredths percent.

. Not more than fifty

thousand per gram standard
plate count.

. Not more than ten per gram.

. Not Tess than twenty-six

percent, but not greater
than forty percent.

. Not more than four and

fifty-hundredths percent
(as determined by weight
of moisture on a milk
solids not fat basis).

. Not more than fifteen

milligrams for spray
process and twenty-two and
fifty-hundredths milligrams



11. US Standard
grade dry
whole milk

12. US Extra grade
fat dry milk

(Roller Process)

Solubility index

Bacterial estimate

Coliform estimate .

Milkfat .

Moisture

Scorched particle
content .

Solubility index

Bacterial estimate

Butterfat .

Moisture

Scorched particle
content .
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for roller process.

. Not-more than one

milliliter for spray
process, and fifteen
milliliters for roller
process. .

. Not more than one hundred

thousand per gram standard
plate.

. Not more than ten per

gram.

. Not less than twenty-six

percent, but not greater
than forty percent.

. Not more than five percent

(as determined by weight
of moisture on a milk
solids not fat basis).

. Not more than twenty-two

and fifty-hundredths
milligrams for spray
process and thirty-two
and fifty-hundredths
milligrams for roller
process.

. Not more than one

and fifty-hundredths
millimeters for spray
process, and fifteen
milliliters for roller
process.

. Not more than fifty

thousand per gram standard
plate count.

. Not more than one and

twenty~five~hundredths
percent.

. Not more than four percent.

. Not more than twenty-two

and fifty-hundredths



13. US Standard
grade nonfat
dry milk

(Roller Process)

14. US Extra grade
instant nonfat
dry milk

Solubility index

Titratable acidity

Bacterial estimate

Butterfat .
Moisture

Scorched particle
content .

Solubility index

Titratable acidity

Bacterial estimate

Coliform count

Milkfat .

Moisture

Scorched particle
content .

Sotubility index

Titratable acidity

Dispersibility
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milligrams.

. Not more than fifteen

milliliters.

. Not more than fifteen~

hundredths percent.

. Not more than one hundred

thousand per gram
standard plate count.

. Not more than one and

fifty-hundredths percent.

. Not more than five percent.

. Not more than thirty-two

and fifty-hundredths
milligrams.

. Not more than fifteen

milliliters.

. Not more than seventeen-

hundredths percent.

. Not more than thirty

thousand per gram standard
plate count.

. Not more than ten per

gram.

. Not more than one and

twenty-five-hundredths
percent.

. Not more than four and

fifty~hundredths percent.

. Not more than fifteen

milligrams.

. Not more than one

milliliters.

. Not more than fifteen-

hundredths percent.

. Not less than eighty-five



15. US Extra grade
fat dry milk
(Spray Process)

16. US Standard grade

nonfat dry milk
(Spray Process)

17. US Extra grade
dry whey

Bacterial estimate

Butterfat .

Moisture
Scorched particle

content . .

Solubility index

Titratable acidity

Bacterial estimate

Butterfat .

Moisture

Scorched particle
content .

Solubility index

Titratable acidity

Bacterial estimate
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percent.

. Not more than fifty

thousand per gram standard
plate count.

. Not more than one and

twenty-five-hundredths
percent.

. Not more than four percent.

. Not more than fifteen

mitligrams.

. Not more than one and

twenty-hundredths
milliliters except that
product classified as

US High Heat may have
more than two milliliters.

. Not more than fifteen-

hundredths percent.

. Not more than one hundred

thousand per gram standard
plate count.

. Not more than one and

fifty-hundredths percent.

. Not more than five percent.

. Not more than twenty-two

and fifty-hundredths
milligrams.

. Not more than two

milliliters except that
product classified as

US High Heat may have not
more than two and fifty-
hundredths milliliters.

. Not more than seventeen-

hundredths percent.

. Not more than fifty

thousand per gram standard
plate count.



Coliform . . . . . . . Not more than ten per gram.

Milkfat . . . . . . . . Not more than one and
fifty-hundredths percent.
Moisture . . . . . . . Not more than five percent.
18. Butter Proteolytic count not more than one hundred per gram.

Yeast and mold not more than twenty per gram.
Coliform count not more than ten per gram.

19. Whipped butter Proteolytic count not more than one hundred per gram.
Yeast and mold not more than twenty per gram. Coliorm
count not more than ten per gram. Eterococci not more
than ten per gram.

Requests for standards of identity of products not previously defined,
must be made in writing to the dairy commissioner who is responsible for
developing the standards of identity for the product in question.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-35, 4-30-36

7-03.1-09-02. Enforcement procedures.

1. Whenever three of the last five consecutive bacteria, somatic
cett temperature, or coliform counts exceed the standards of
section 7631096+ the pasteurized milk ordinance or United
States department of agriculture, immediate suspension of the
permit for the plant processing the product in violation will
occur.

2. Whenever any phosphatase test is positive, an investigation to
determine the cause must be made by the dairy commissioner and
the product in question may not be offered for sale until the
investigation determines the cause of the problem.

3. Whenever any amtibiotie drug or pesticide test results in a
level exceeding the limits established 4n section 7631690+
by the food and drug administration or environmental
protection agency, the product in question must be removed
from the market and an investigation to determine the cause of
the problem must be made by the dairy commissioner. The milk
product 1in question may not be offered for sale until the
cause of the problem has been determined.

4. Raw milk cheese 1is not permitted to be processed or sold in
North Dakota. All milk to be used for cheese processing must
be heat treated or pasteurized: Heat treating at one hundred
forty-seven degrees Fahrenheit [63.89 degrees Celsius] for
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twenty-one seconds; one hundred fifty-three degrees Fahrenheit
[67.22 degrees Celsjus] for fifteen seconds.

History: Effective August 1, 1986; amended effective April 1, 1993.
_ General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-35, 4-30-36, 4-30-56
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CHAPTER 7-03.1-10

7-03.1-10-01. Standards for the composition of milk products and
certain nonmilkfat products. The standards for the composition of milk
products and certain nonmilkfat products are attached in tabular form as
appendix to this chapter. The minimum standards shall comply with those
standards set by the food and drug administration or the United States
department of agriculture.

History: Effective August 1, 1986; amended effective July 1, 1991;
April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1

Law Implemented: NDCC 4-30-35, 4-30-36
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PRODUCT

MILKFAT CONTENT NOT MORE THAN

S6TANDARDS FOR THE COMPQSITION OF MiLK

RODUCTS

P

CTS AND CERTAIN NO
(Apperdix)

MOISTURE CONTENT

F

MILK BOLIDS8
NOT LESS THAN

MIBCELLANEOUS
REQUIREMENTS

ADOLITIONAL

1. whole miik

Min.

3.25%

Max.

Total
solids

*Must be in compliance with

National Food Labeling Laws
and FDA Requirements

. EE

S

*Must be in compliance with
ational Food Labeling Laws

and FDA Requirements

——————O0Optional

Other—additives—may—be—used
approved—by—the—dairy

commi9S3ioner




¥9

MOISTURE CONTENT

MILK SOLIDS MISCELLANEOUS
PRODUCT MILKFAT CONTENT NOT MORE THAN NOT LESS THAN REQUIREMENTS
Solids
*Must be in compliance with
National Food Labeling Laws
3. Skim milk 0.5% 8.5% and FDA Requirements
Same requirements as low fat
4. Acidified or Not less than .5% acidity
Cultured 3.25% 8.5% expressed as Lactic Aciad
Milk
5. Lowfat Not less than .5% acidity |
Acidified or 0.5% 2.0% 8.5% expressed as Lactic Acica i
Cultured |
Milk
6. Skim Not less than .5% acidity
Acidified or 0.5% 8.5% expressed as Lactic Acid
Cultured
Milk
7. Half and 10.5% 18.0%
half
8. Sour half 10.5% 18.0% Not less than .S5% acidity
and half expressed as Lactic Acid
9. Dry cream 40.0% 75.0% 5.0%
10. Heavy cream 36.0%
11. Light cream i8.0% | 30.0%
12. Light
Whipping 30.0% 36.0%
Cream
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PRODUCT

MILKFAT

MOISTURE CONTENT
CONTENT NOT MORE THAN

MILK SOLIDS

NOT LESS THAN

MISCELLANEOUS
REQUIREMENTS

13. Sour cream

Min.

18.0%

Max.

Total
Solids

S:N:-F.

When the food is characterized
by the addition of bulky
flavoring ingredients, the
weight of the milkfat is not
less than 18% of the remainder
obtained by subtracting the
weight of such optional
ingredients from the weight of
the food. 1In no case dces the
food contain less than 14.4%
milkfa§é

14. Acidified
Sour Cream

18.0%

Same as above, but also add
not less than .5% acidity
expressed as Lactic Acid.

15. Yogurt

8.5%

*Must be in compliance with
ational Food Labeling Laws

and FDA Requirements.

Not less than 1.9% acidity
expressed as Lactic Acid.

16. Low Fat
Yogurt

Not less than 0.9% acidity
expressed as Lactic Acid.

17. Non Fat
Yogurt

Not less than 0.9% acidi+y
expressed as Lactic Acid.

18. Frozen
Yogurt

Not less than 0.9% acidity
expressed as Lactic Acid.
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MOISTURE CONTENT MILK SOLIDS MISCELLANEOUS
PROCUCT MILKFAT CONTENT NOT MORE THAN NOT LESS THAN REQUIREMENTS
Solids

19. Frozen Not less than 0.9% acidity
Yogurt expressed as Lactic Acid.
Mixes

20. Egg Nog 6.0% 8.5% *Must be in compliance with

National Food Labeling Lawg
! -

Not less than 1% egg yolk

solids.

21. Dry Curd Calcium Chloride may be added
Cottage 0.5% 80.0% in a quantity of not more than
Cheese 0.2% calculated as Anrhydrous

Calcium Chloride of the weight
of the mix.

22. Creamed
Cottage 4.0% 80.0%

Cheese

23. Low Fat Legal if properly labeleq*"Low
Partially Fat" Cottage Cheese. 2%
Creamed 0.5% 2.0% 82.5% butterfat required on the
Cottage label.

Cheese y
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PRODUCT

MILKFAT

MOISTURE CONTENT
CONTENT NOT MORE THAN

MILK SOLID8
NOT LES8S THAN

MIBCELLANEOUS
REQUIREMENTS

CONCENTRATED

ILK PRODUCTS

24.

Evaporated
Milk and
Concentrated
Milk

Max.

Total
Solids

25.5%

S.N.F.

If Vitamin D is added, at

least 25 USP units per fluid

ounce must be added.

Plain
Condensed
Skia Milk
Evaporated &
Concentrated

20.0%

26.

Sweetened
Condensed
Whole Milk

28.0%

Sweetened
Condensed
Skim Milk

24.0%

28.

Whole Milk
Powder or
Cry Whole
Milk

26.0%

40.0%

Max.

Moisture --
premium grade
extra grade

standard grade 3.00%

2.25%
2.50%

29.

Skim Milk
Powder, Dry
Skim Milk or
Non Fat Dry
Milk

Extra
grade

Stand.
grade
1.5%

Extra grade
4.0%

Standard
grade
5.0%
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MOISTURE

CONTENT

MILK SOLIDS

MISCELLANEOUS

PRODUCT MILKFAT CONTENT NOT MORE THAN NOT LESS THAN REQUIREMENTS
Solids
32. ice Milk - Not more than 0.5% stabilizer
Pliain 2.0% 7.0% 11.0% (Max. 0.2% emulsifier)
Not less than 4.5 lbs. per
Ice Milk - gallon
Fruit, Nut, Not less than 1.3 ibs. fcod
or Chocolate solids per gallon
and Bulky 6.0%
Flavors min.
Same as above
33. Sherbet 1.0% 2.0% 5.0% Minimum Acid .35% -
Max. weight/gallon
6.0#
34. Frozen 10.0% 20.0% 0.5% stabilizer -
Custard weight/gallon
4.5Ff food solids per gallon
1.6#
Flavors - same as for ice
cream with fruit, nuts
35. Egg Yolks 1.4% Per 90 pounds




CHAPTER 7-03.1-11

7-03.1-11-01. Frozen desserts - Manufacturers and processors
regulations.
1. For the purposes of this chapter, frozen desserts include ice

History:

cream, ice milk, sherbet, soft serve, and any frozen dessert
or ice cream mix containing dairy products.

Licenses are required for any frozen dessert or soft serve
processor that packages, freezes, or adds flavors to ice cream
mix. Establishments taking. the product directly from the mix
freezer and delivering it directly to the wultimate consumer
are exempt from licensing.

A1l frozen dessert processors must be inspected once each six
months at the direction of the dairy commissioner.

A1l new equipment utilized by frozen dessert processors must
comply with 3A sanitary standards as defined in North Dakota
Century Code section 4-30-01 or acceptable to commissioner.
Modifications of plant processes for the manufacture of frozen
desserts must be submitted to the dairy commissioner for
review prior to installation or construction.

A1l raw milk and dairy ingredientss imciuding +ce cream mixs
used in processing frozen desserts must be pasteurized and
must originate from plants approved by the United States
department of agriculture, the food and drug administration,
or state 4imspection dairy department.

Sanitary requirements, at a minimum, shall comply with United
States department of agriculture gemerat specifications for

approved dairy piants and standards for grades of dairy
products recommended standards for the manufacture of frozen
desserts.

Samples must be collected by the dairy commissioner or the
commissioner's appointed representative from each frozen
dessert establishment or distributors in the case of frozen
desserts that origimate outside the Jurisdiction of the
reguiatory auwthority processor, at a frequency of four samples
within a six-month period.

Samples must be handled in accordance with requirements of the
latest edition of "Standard Methods for the Examination of
Dairy Products" and those conditions stated in North Dakota
Century Code section 4-30-18. Samples must be tested at
laboratories approved by the dairy commissioner.

Effective August 1, 1986; amended effective April 1, 1993.
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General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-33, 4-30-35, 4-30-36

av

7-03.1-11-02. Microbiological requirements for ice cream, ice
milk, and ice cream mix. The microbiological requirements for ice
cream, jce milk, and ice cream mix are- for

=
1.

3

|

|«

Frozen frozen desserts, including artificially sweeteneds :
Ingredients - Raw milk and dairy products.

a. Milk - Maximum plant delivery temperature forty-five
degrees Fahrenheit [7.22 degrees Celsius] - Raw for
pasteurization five hundred thousand per milliliter
standard plate count.

i

Cream - Maximum plant delivery temperature forty-five
degrees Fahrenheit [7.22 degrees Celsius] - Raw for
pasteurization eight hundred thousand per milliliter
standard plate count.

Pasteurized dairy products.

a. Phosphatase = The phenol value may be no greater than the
minimum specified for the particular product as
determined by the phosphatase test of the latest edition
of Standard Methods, or other tests approved by the dairy
commissioner.

b. Coliform requirements.

4= (1) Frozen dessert (plain) - Coliform determination not
more than ten mi¥diditers per milliliter. Storage
temperature not more than forty-five degrees
Fahrenheit [7.22 degrees Celsius]. Bacteria count
not more than fifty thousand per milliliter.

> (2) Frozen dessert (flavored) - Meets all the
requirements of subdivisions a and b subsections 1
and 2. Coliform determination, however, may not be
more than twenty per milliliter.

Dry dairy ingredients. United States extra grade or better,
unless otherwise approved by the dairy commissioner.

¥east and moid wot more than twenrty per gram- €oliform count
not more than ten per gram-

per gram: Yeast and molkd mot more than twemrty per grame
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more tihan ten per gram- »

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-33, 4-30-35, 4-30-36
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CHAPTER 7-03.1-12

7-03.1-12-01. Abnormal milk.

+- €ows producing abmormatr mitk dnciuding facteat secretions
obtaired within mimety—six hours of fresheming {colostrom’
shouid be mitked iast or with separate egquipment and the mitk
discarded- Mitk aduitterated by chemicals medicimals or
radicactive materiatss or mitk obtaimed from cows tess than
mimety—six hours after caivings may mot be stored in the
mitkroom or offered for sate-

2+~ DBisemse <infected cowss or cows treated with chemicals or
medicimatss and cows producing mitk that i+s abnormat to sight
or odor must be segregated from the mitking herd or identified
to prevent commingiing with mormat mitkr

3+ Mitk from diseaseds contaminmateds or treated cows that i=
abnormals aduiterateds or unwholesome 4in matures must be

property disposed of and may not be offered for salte or stored
in the mitkroom—

4+ Equipment used to mitk sick cows or from cows producing
abnormais aduiterateds or unwholesome mitk may not be stored
in the mitkrooms unitess i+t meets aiF the constructions
cleamrings samitations and storage regquirements in  section
7—63—1+312—66- Repealed effective April 1, 1993.

History: Effective August + 1986—
General Authority: NBEE€ 429903 429045 430—55—+
Law Implemented: NBEE 43636

7=03.1-12-01.1. Requirements for farms producing grade A raw
milk. A1l farms producing grade A milk shall meet the requirements of
the "grade A pasteurized milk ordinance 1989 revision" United States
department of health, food and drug administration, and all updates.

1. A1l grade A farms 1in violation of equipment cleaning, drug
violations, cooling, or other serious public health concerns
will be reinspected not before three days but before
twenty-one days.

2. Denial of access to a grade A farm for the purpose of an IMS
survey, or federal check rating will result 1in immediate
downgrade of the facility. The facility must be reinspected
as a manufacturing grade farm within thirty days.

3. Denial of access for a farm inspection will result in loss of
market.
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Construction to repair or upgrade a pit well will require

elimination of pit and bringing the well into compliance with
the board of water well contractors guidelines.

Whenever a farm has been downgraded two times within two years

for either inspection violations, milk quality or both, a farm
must be off the grade A market for at least sixty days and
must meet all grade A requirements for reinstatement.

Farms that score less than eighty-five after an IMS survey or

federal check rating, must be reinspected within thirty days
after survey.

A11 bulk tanks must have an accurate working thermometer.

Farms with three repeat violations of the same inspection line

9.

item, or that score seventy-five or below, must be downgraded
to manufacturing grade certification. The inspector shall
notify the dairy commissioner, the milk plant, the milk
hauler, and the producer of the status change.

Wash and rinse vats must be stainless steel.

10.

Light fixtures may not be directly above bulk tank.

History:

Effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-36

7-03.1-12-02. Milking and cow area. A mitking barn or parior
must be provided for the mitking operations At a minmimum the midtking
area must meet atd of the following regquirements-

=

2=

Have <floors constructed of concrete or eguatly impervious
materiat—-

dusttight-

Separate stalls or pens for horsess caivess and builiss If

Have +the equivalent of ten foot——candies of naturatr or

areas Tt must have a dusttight covered storage facitity-
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materiats—

8+ At a mimrimum the cowyard must-

|

orgamic wastes ta }loafing or housing area with =a manure
pack witd be 4n compiiance from October first +to
Jumre firsts +f properiy maxintzimed and ciean bedding +s
cows Mamure packs may not be aiiowed between Jume first

9

as to not be accessible to the cowr Repealed effective
April 1, 1993.

History: Effective August + 1986~
General Authority: NBEE 429935 429645 43655+
Law Implemented: NBEE 43636

7=03.1-12-03. Milkhouse or milkroom. Except =as provided in
subsection 5 of section 7631+—+2—9665 a mitkroom must be provided for
the cootingsy handiings and storing of mitk and to conduct the wasirings
samitizingsy and storage requirements of the mitk contaimrers amd
utensits— Tihre mitkroom =at =a mimwrimum must meet ait the foltowing
requirements -

+= The fioor must-
operate properiy-
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att working areas—

VYentitation must be provided +o mimimize odors and
condensation

A1} opemings must be closed during dusty or windy weather—

Yents or Iight fixtures may not be placed over mitk or
utensit storage areas—

Other gemeral requirements-

aT

b-

1

Be of sufficient size and used only for approved mitkhouse
operations—

Have no direct opemings inrto any barny stabiery or rooms
used for domestic purposes except a tight—fitting door may
be permitted if solid and seifclosing-

Pispose of Hquid waste in a sanitary manmers

Be equipped with a hose port-

+

mirmrimum of three feet by three feet 5144 meters
meterst in size to protect the mitk hose on the outside
the mitkroom under tire hose port—- After dJuly 35 19865
att mew dairy farms must have a mimimum hose port siab of
six feet by six feet f+83 meters by +83 metersi-

:

Existing dairy farms must have an impervious siab
by

3

Keep +the floorss waltlss ceilings windowssy tablesy sheivess
cabimetss wash vatss nonproduct comtact surface of egquipments
comtaimerss and utensilts cleans

Must be used onty for storage of articlies and to conduct
activities normat to tire mitkroomr Amimals and fowl are not

to

be atlowed 4n or housed in +the mitkroom- Repealed

effective April 1, 1993.

75



History: Effective August + 1986—
General Authority: NBEE€ 429635 429645 «30-55—+
Law Implemented: NBE€€ 43636

7-03.1-12-04. Toilet. Every dairy farm must have adeguate toitet

2~ Be constructed +tv prevent human waste from poliuting soid
snrfacesoreuntamtmgmwatermpi'r and operated +to
prevent access to imrsectsT

4- Be operated <4in compiiance with state requirements— Repealed
effective April 1, 1993.

History: Effective August + 1986~
General Authority: NBE€ 429935 42904 <3655+
Law Implemented: NBEE 43636

7-03.1-12-05. Water supply. A safe water suppiv In compbomoe
with state water regquirements must be provided: At a mimimums the water
supply must meet the following regquirements-

requirementss

atlow contamination of a water supply- Repealed effective
April 1, 1993.

History: Effective August + 19686—
General Authority: NBEE 429635 429045 4«35+
Law Implemented: NPee 43636

7-03.1-12-06. Utensils and equipment. A1} utensilts and equipment
must be of a design approved by the dairy commissiomers constructed of

regquired:
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foliowing requirements-

ar At =a mimimums the equipment and utensiis must be smooths
impervious;s safes; and cleanabier

packageds transporteds anmd handied in a sanmitary manmer—
Fhey must be stored in a manmer to prevent comrtamination
and may not be reused-

be corrected and brought into compiiance within a +ime

e+ €Eleamr—inmrplace equipment must be instatied +to be
setf—draiming- Gaskets or fittings must be
seifpositiomeds smooths and with filush interior surfaces—
Requirements for cleanm—inmrplace systems are the same as
stated in subdivisions a5 by and d+

transportation of mitk must be cleamed after each use and

tihre foltowing are required-

ar AFEF multiuse egquipment and utensits must be in =
capped or protected—

must be stored to assure compiete draimager
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cr Single—service +tems must be stored in their originmat
container or othrer approved contaimers or cabimets to

assure protection against contamimationr
6+ After samitation; ait contmimerss untensiiss; and egquipment must

be hamdied 4n @ manmmer +to prevent comtamimatiomr Repealed
effective April 1, 1993.

History: Effective August + 1986+
General Authority: NBEE 429935 429645 43655+
Law Implemented: NBEE 43636

7-03.1-12-07. Milking. Mitking must be performed in a facitity
approved by the dairy commissiomer and cows must be ciean when mitked:
Fhe regquirements for mitking are as foliows-

+= The mitking operation must be conducted in a pariors stables
or barmr

2- If brushring i requireds it must be compieted prior to
mitking-

3+ €ows must be cliean at the time of mitking and fiankss beiliiess
tailss and udders must be ciipped as necessary to facititate
cleamring of these areas—

4+ Teats and udders of miltking cows must be cleamed and treated
with a samitizing soiution and be relatively dry just prior to
mitkings Feats must be +treated in an approved manmer
foitowing mitking to prevent the spread of mastitis—

5+ Hand mitking +s prohibiteds except in an emergencys and thens
wet hamd milking +s prohibitedr Repealed effective April 1,
1993.

History: Effective August + 1986+
General Authority: NBEE 42963+ 429647 3655+
Law Implemented: NBEE 43636

7-03.1-12-08. Miscellaneous equipment. A1} equipment necessary
for the mitking operation but mot conmsidered a part of the facitity or
mitking equipment must be ciean and properiy stored when nmot in user
Mitk stoolsy surcingless and antikickers are to be kept ciean and
stored above the floor in either the mitking area or mitkrooms when not
in user Mitk stools may not be padded and must be constructed +to be
easity cteanmablte- Repealed effective April 1, 1993.

History: Effective August + 19686+
General Authority: NBEE «29635 429645 «36-55—+
Law Implemented: NBEE 43636
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7-03.1-12-09. Protection from contamination. A3}x mitcing
equipments mitk handiing equipments contaimers holding miltks or items to
be in comrtact with mitk must be properiy protected from contamimation as

foltows -

++- Equipment and operations must be Iocated so as to prevent

History:

overcrowding and contamination of cieamed and sanitized
contaimrersy equipments and utensidts by spiashy condensations
or manuat comtacts Opemrings must be covered or othrerwise
protected from sources of contamimation—

AF mitk which has Ieakeds overfloweds been spiliteds or
improperity handied must be discarded-

Mitk being offered for sate will immediately be stored in an
approved butk tamk:

Air under pressure; used +to agitate or move mitksy or =ir
directed at mitk conmtact surfacess must be free of oils dusts
rusts excessive moistures extrameous materiat and odorsy and
must be properity filtered:

Antibiotics and medicimals must be stored in such a mamrer
tirat they cammot contamimate mitk or mitk contact surfaces—
Snty medicines and chemicals recommended for use on factating
dairy cows may be stored in tihre mitkroom—

Burs e — i — ol . . oy
contain or comduct mitk must be effectively separated from
rardcs or i "y —_—— 3 ’ b et Tt '
or other potential sources of adulterants: Repealed effective
April 1, 1993.

Effective August + 1986+

General Authority: NBEE 429635 429045 43655+
Law Implemented: NBE€E 43636

7-03.1-12-10. Handwashing facility. Every dairy farm must be
equipped with an adegquate handwashing faciiitys Fhe hrandwasiring
facitity must be conventently located and accessibie to the mitkrooms
mitking areas and fiush toidets: Fhe hamdwashing facitity must inciude
an approved cleaming compounds hot and coid runming waters individuat
sanitary towelss and a Iavatory fixturer Utensit wash and rinse vats
may mot be used for handwashing- Repealed effective April 1, 1993.

History:

Effective August + 1986+

General Authority: NBEE 429635 42964 43655+
Law Implemented: NBE€ 43636
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7-03.1-12-11. Personal cleanliness. Personmel invoived in the
mitking operations or conducting operations in the mitkroomsy shaid
practice acceptabie persomatr hygiene and shait be attired in ciean
garnents— Hamds must be wasihreds cieameds and dried with an individual

utensitss and equipment— Repealed effective April 1, 1993

History: Effective August + 1986—
General Authority: NBEE€ 429935 42964 43055+
Law Implemented: NBE€ 43636

7-03.1-12-12. Cooling. Every dairy farm ﬁust be equipped with =
butk tank of adegquate capacity to hoid a3 mitk being offered for salte
and the ¥

i
|
i

i
a
|
|

3~ The volume of mitk in the buik tank after the first mitking
must reach the agitator +to such 2 fevel that adequate
agitation of the mitk +s possibier Faiture +o produce
adequate voltumes of mitk on the first mitking witd resuit in
}oss of +the producer’s certification to seil raw mitk-
Repealed effective April 1, 1993.

History: Effective August + 1986—
General Authority: NBEE€ 4299035 42904 36055+
Law Implemented: NBEE 43636

7-03.1-12-13. Milk transporting vehicles. ¥ehicltes used +vo
tranmsport mitk must be clean and constructed to protect the midks Mitk
transporting vehicltes must be ciean both extermaily as weld: as in the
mitk comtact surfaces of the tanks pumps and hoser Fihre tank be

5 contaminating or
adulterating the mitk may not be tramsported with the mitk- Repealed
effective April 1, 1993.
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History: Effective August + 1986—
General Authority: NDEE 429635 42904 «36—55—+
Law Implemented: NPEE 4—36-367 43638

7-03.1-12-14. Insect and rodent control. Effective measures must
be taken to prevent the contamimation of mitks comtainerss equipments
anmd utensilts by insects or rodents as follows-

++- Fiy breeding must be kept to a mimimum—

ar Manmure during iy breeding season tapproximately
Junme fifteenth’ must be spread directivy to fields or pited
for mot more than four days on the grounds or seven days
in an impervious filoored binr 6Gther satisfactory methods
tirat witd effectively comtrotr fiy breeding may be approved
by the dairy commissiomer—

br AItr manmure packs must be well bedded and mamaged in =
mamrer to prevent fiy breeding-
2= Miltkrooms must be effectively protected—
ar Opemrings must be screemed against the entrance of vermin-

b- The mitkroom must be free of evidence of dnsects or
rodents either present or having been present in the
mitkroom-

3+ AI} surroundings to the dairy operations must be kept nmeat and
clean and free of conditions known +o harborsy or that are
conducive to the breeding of5; imsects or rodemts— Repealed
effective April 1, 1993.

History: Effective August + 1986~
General Authority: NBEE 4299635 429645 43055+
Law Implemented: NBE€E 43636

7-03.1-12-15. Pesticides and adulterants. ¢€hemicals used to
controt insects and rodents must be safe and used so as to not
aduiterate the mitk suppiy- Oniy insecticides and rodenticides approved
by the dairy department or registered and iabeled for use in the dairy
operation are altiowed- Ehemicats must be used 4in a safe mamrer
according to manufactured iabel recommendation: Chemicais must be used
in & mammer that will not comtaminate mitk contact surfaces; the mitk
supplys or feed and water- Repealed effective April 1, 1993.

History: Effective August + 1986+
General Authority: NBEE 429635 42964 43055+
Law Implemented: NBEE 43636

81



7-03.1-12-16. Milk quality. The following chemicals physicals
and bacterioclogical standards apply to G6rade A raw mitk for
: S — .

Anrtibiotics - Mitk may nmot egqual or exceed a sixteen millimeters zome
Repealed effective April 1, 1993. |

History: Effective August + 1986~
General Authority: NBE€ 4299635 429645 «36-55—+
Law Implemented: NBe€ 43636

7-03.1-12-17. Inspection and enforcement procedures - Farm
inspections.

inspected at a frequency of every four to six momtirs—

inspected at a fregquency of every sixty to ome hundred twenty
days—

violations must be reimspected at a fregquency of every
fourteen to forty five days—

4 Items for which +the dairy commissioner has estabiished a

ttemr or that score seventy mwine or belows must be downgraded
ranters and the producer of the status change—-

6+ A warming tetter must be sent motifying the producer of intent
to suspend the producer’s permit any time two of the iast four
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7= No svomer tihan three days mor Iater than twentyone days
celd regquirementss the producerts mitk must be resampied and
exceed the regquirementss the producer's grade A certification
must be suspended-:

8+ Whren any officiat test shows a producer’s mitk exceeds one
status changed to manufacturing grades; and the mitk supply

exciuded from a1 markets untit test shows +the supply +to be in
comptiamce— Repealed effective April 1, 1993.

History: Effective August + 1986+
General Authority: NBEE 429635 429645 43655+
Law Implemented: NBE€€ 4363+ 436365 43653
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CHAPTER 7-03.1-13

7-03.1-13-01. Premises.

4+ Gemeral requirements— Fire premises must be cieans orderiys

History:

and free from strong odorssy smokes or a@ir poitution— By
dJulty +5 199+ traffic areas must be conmstructed of cements
asphaitts or hard surfaced materiat to keep dust and mud +to =

overgrown vegetations and waste materiaiss and must  be
harboring-

Braimager The premises must provide a system which wild: aiiow
driveways— Such water must be disposed of in a manmer to
prevent an envirommentat heatth hazard- Dairy processing
plants must comply with United States department of
agriculture general specifications for approved dairy plants
and standards for grades of dairy products.

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-34

7-03.1-13-02. Buildings.

processing areas:s If screemeds they must be of sound
constructionr:

be kept ciean and repzired—

entrance of fiies and rodents—
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when mot in use—

£+ On mew comstructions window siids must siant downward at a
forty—five degree angle-

of the wali and floor in ait areas—

piant: 63id storage rooms of product and starter rooms need
are stored:

5+ bighting~-
b+ Thirty foot—candites are required in-
13 Rooms where products are manufactured or packaged:
€27 Rooms where utensiits are washed—
€3> Restrooms and }ocker rooms—
cr Fifty foot—canmdies are required in-
4“1 Rooms where dairy products are graded—s

quatity -

dr 6Gther rooms need ten foot——candies when measured at =
possibltes Iight bulbs and fiuorescent tubes must be
protected against breakager
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required for a3l rooms and compartments to permit

repaired:

seif-closing louvers to prevent tire entrance of dnsects
whren nmot in user

7+ Rooms and compartments—

ar Gemerai-

“ Rooms and compartments must be s=o designeds
temperaturesy must be ciean and in orderiy operating
and vapors—

processing rooms by a waiti-

€3> Processing rooms must be kept free of extraneous
processingT
b+ €ooviers and freezers must be-
) €Erean-
23 Bry-
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cr Supply rooms and storage rooms must be-
€1 €ieam; drys and orderiys

rooms and storage rooms must be protected from dusts dirts
or other extrameous materials and must be so arranged on
rackss sheilvess or paiiets to permit access +to suppiies
and cleaming and <Inspection of the roomr A tweilve—inch
the supply storage room wall and +the products to be
stored in a separate room or in a closed cabinet away from
areas; packaging areass or storage areas and must be
orderiy and reasomably free from dust and dirts

1 TFhey shail be convenientiy located:

packaging or storage areas—
33> The doors must be self—closing:
4> They must be vented to the outside zir and vents kept
clean and repzired-
tocker rooms must be kept cieansy frees and orderiy—-

i & 0

employees to wash their hands before returming +to
work—

- Starter facilities must be adequate and not }ocated near
areas where contamination i+s likely +to occurs Positive
ventitation; Iight colored wallssy and concrete fioors are
required
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4+ 6rading and imrspection room—

€+ When grading and inspection of product is performeds
there must be a room or approprizte area specificaiiy
designated for this-

€23 The product to be graded or <4nspected shatd: be
tempered in accordance with United States Bepartment
of Agricuiture requirements in a room or area kept at
not tess than sixty degrees Fahrenheit {1555 degrees
€etsiusi-

€3> The room must have a table or desk and convemient
hamdwasiring facititiess It must be cieans drys free
from foreign odorssy and free from distracting
etements—
$v Bewbdows 4 : € et tits ¢ dnelade

£ A conveniently locateds adeguate sizeds well—Tighteds
vented or air-conditioned and heated officer

€23 A desk-
3> A lockable storage suppily cabimet—
) A clothes jocker—
¥+ bunchrooms and eating areas-
1 Must be kept clean and orderiy-

23 May mnmot open directiy into processing or packaging
areas—

€3> Must have signs posted directing employvees to wash
hrands before returming to work- Repealed effective
April 1, 1993.

History: Effective August + 1986—
General Authority: NBEE 4299637 4299045 4«36—55—+
Law Implemented: NBEEe 43634

7-03.1-13-03. Facilities.

4+ Water supply in facitities must comply with a3t of tie
folitowing requirements-

a+ Amptre supply of hot and coid runming water—

b+ Safe and samitary in quatity—
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9

be taken at Ieast twice a years or more fregquentiy when
nmecessary; and records kept on fite-

}tocated:

Hamdwashring faciltities must haver

b- Soap~-

1

Threy must be metals piastics disposabie or reusabies and
have seif—cilosing covers—

products must be free of harmful substances: 6nty boiter
water additives meeting requirements of 2+ €FR 12+3668 or =
secondary steam gemrerator using onty soft water without use of

43606+
disposed of in a mammrer not to conrtaminate eguipment or
create a nuisance or pubiic heaith hazard: These systems
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must be approved by the dairy department prior to
‘rrstaiiation—

d+ Comrtmimers for collection must be metals piastics or other
impervious material and covered with a tight—fitting Iid-

e Wastes must be stored in an area or room to protect the
room from fiies and vermim-

fr Sotid waste must be disposed of regulariy and containers
cteamed before reuser

g+~ €ardboard and other paper waste must be kept to a2 mimrimum
and disposed of acceptabiy-

hr Samitary sewers may not be }ocated directiy above mitk or
33 Sk 4 € et et N Ercitities—
Repealed effective April 1, 1993.

History: Effective August 5 1986—
General Authority: NBEE 429635 429045 43655+
Law Implemented: NPE€ 43634

7-03.1-13-04. Equipment and utensils.
4+ 6Gemeral requirements—

ar AT egquipment and utenrsiis must be readily dismountabie
for cleamingsy sanitizings and for 4mrspection—

b~ A1} product contact surfaces shait be staintess steels
meet 3A sanitary standards as defimed in North Bakota
€entury €ode section 43661+ or be approved by the dairy

coOmMmMISSIONeT

cr Nommetaiiic parts other than gilass must meet 3A sanitary
standards as defimed in North Bakota €entury €ode section
4366+ for plastics rubbers and rubberiike materiai—-

d- Equipment and utemrsilis for cleaming must be in acceptabie
condition; t-er not rustys pitteds or corrodeds

e A1} equipment and piping must be kept in good repair and
free from cracks and corroded surfaces—

- New or rearranged equipment must be set away from the waii
or spaced tov facilitate good housekeeping and clreamings
Major changes in piant operations due to nmew or rearranged
equipment shouid be approved by the dairy commissiomer—s
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gr A}tr product contact parts and piping must be reasomabily
accessible for 4nspection except +those carrying onity

|
|
z
3%
|
;
!
|
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state—approved standards and must be eguipped with

4~ AI} product contact surfaces of separators must be stzintess
steel and free of rust or pits- A}F separators must be A
section 4366+ approved or acceptabie to the dairy

commIssIOoONeT

used for heating products at a temperature of five degrees
airspace thermometer to ensure a temperature at feast five
department a mimimum of every six montihs—T

foitowing must be present-

A recorder comtroiier—

197 § ¢ ¢ ¢ %
1]
i
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straimer and steam purifier with a steam <+¢rap are

7= TFihrermometers and recorders—

for +the appiicabile temperature range; and provide for
chrecking of temperature of pasteurizationy cooting of
productss and the accuracy of recording thermometers—

cr Storage tank thermometerss when regquireds must have a plus
two degree accuracy-

€elsiust and must be instaiied above the surface of the
254 centimetersi? +to make sure the temperature of foam
or airs or bothy above +the products pasteurized aiso
omre degree Fahrenhreit £+t degree €eisiust for the
appiicable temperature rangesy and must be used on

each heat treatings pasteurizings or thermat
processing umrit to record the heating process—

degree €elsiust when a record of temperature or time
€3> €Eharts must be marked to show-
‘=) DBate-

4> Reading of Trdicating thermometer at a

+43> Name of product pasteurizeds amount or product
pasteurized or flow rates and Iength of +time
product pasteurized—:

93



te) €ut—in and cutout on high temperature short
time system-

) Record of forward and divert flow on high
temperature short time systems—

) A record of any unusuatl occurrences on charts

8+ Surface cooiers—

removable cover— .

on nonproduct surfaces away from product comtact surfaces—

9+ Piate heat exchangers—-

4—36—6+5 wiren appiicabier

d- A cleaming regime must be posted:

4—36—615 when appiicabier

must be disassembied and cleamed manuaily after each use
untess specificaltly designed for effective cleaming—implacer

+2+- Scaltes must be dmspected by the North Bakota department of
weights and measuress yeariys and must be seated-

Yrrited States department of agricuiture standardss when

ands where there are no 38 standardss as defimed in North
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History:

Pakota Century €ode section 4366+ avaiiables; must meet the

wiren located on the pasteurized side of the umit—

if direct steam +s useds it must be egquipped with a ratio
conrtroliier to regulate the composition when reguired +to
fimish products <+t must be of culimary gquatitys and it
must have incoming steam supply regulated by an automatic
sotenmoid valve which wilt cut off the steam suppiy in the
event thre fiow diversion device is nmot in the forward fiow
positions

€ondenserss when useds must be equipped with a water tevel

controt and an automatic safety shutoff vaitver Repealed
effective April 1, 1993.

Effective August = 1986+

General Authority: NBEE 429035 429045 36055+
Law Implemented: NBEE 436—3%

7-03.1-13-05. Personnel - Cleanliness and health.

+- Cleanliness requirements.

ar Al employees shaild wash hands upon returming to work

from-

€+ Using toitet facitities—

2> Eating-

33> Smoking-

4> Otherwise soiting their hands—
AT

employees must keep hands ciean and foliow good
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dr Fhe fvi}thng ttems must be worn by a3 persons engaged 4in

1 €Ereanms white or iight coloreds washable or disposabile
outer garments—

€23 €aps tpaper caps; hard hatss or hair mets)—
€3> Beard mets tmaitesi—-

2— Health.

ar No person with a commumicable disease may be permitted in
any rooms wirere milk and mitk products are handied in any
way—-

b No person with an open discharging or infected wound on
armss handssy or on the exposed body parts may work in any
dairy processing rooms or in any capacity resutting in
contact with mitk-

cr At +ime of empioyments each employee <Invoived +In
processingy manmufacturings packagings or hamdiing dairy
productsy must certify that the employee is free of any
communricable diseaser This information must be kept on
fite at the daxiry piants It must be made avaitabie to the
dairy commissioner upon request—

- An employee returming +to work folilowing itiimess from =
communricable disease must have a certificate from the
attending physician to estabiish proof of compitete
recovery: The record of a medical physical examimation
following iiimess from a commumicabile disease must be kept
on filte at the dairy piant and must be made avaiiabie to
the dmiry commissiomer upon reguest— Repealed effective
April 1, 1993.

History: Effective August + 1966~
General Authority: NBEE 429635 429645 «36-55—+
Law Implemented: NBe€€ 43634

7-03.1-13-06. Using farm separated cream in the manufacturing of
butter. Farm =separated cream may be used +o manufacture butters
provided tire cream +s-
+- Received and stored in containers separated from cream
produced in compiiance with the state’s mamufacturing mitk
requirementss

2+ Foirowing the manufacturing of butter comtaiming farm
separated creams the egquipment +s completely washed and
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4n a manmer acceptable to the dairy commissionmer +to ensure
requirements—

4 In the final form when soid to thre comsumerss the products

must be }abeled in a2 mamrer not to confuse the product with
Yrited States department of agricuiture approved or graded
products amd the Iabetr must be approved by the dairy
commissiomer— Repealed effective April 1, 1993.

History: Effective August + 1986—

General Authority: NBE€ 4299635 429047 4«30-55—+

Law Implemented: NBEE 436335 43635 43045
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CHAPTER 7-03.1-14

7-03.1-14-01. Floors.

draimss smootic have nmo pooled waters and must be sioped—

drainss

sioped to ome or more exits: Repealed effective April 1,
1993.

History: Effective August + 1986+
General Authority: NBEE 429635 429645 43055+
Law Implemented: NBE€ 43636

7-03.1-14-01.1. Inspection criteria.

1. A1l grade A milk must be processed according to the minimum
requirements of the grade A pasteurized milk ordinance, 1989
revision, United States department of health and human
services, food and drug administration and subsequent

supplements.

2. A1l grade A condensed and dry milk products and condensed and
dry whey must be processed according to supplement I to the
grade A pasteurized milk ordinance.

History: Effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-36

7-03.1-14-02. Walls and ceilings. Walls and ceitings must be
fimish wears off or becomes discotored- Repealed effective April 1,
1993.
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History: Effective August + 1986~
General Authority: NBEE 4299035 42904 4—30—55—+
Law Implemented: NBe€ 43636

7-03.1-14-03. Doors and windows.

+- A1} opemings to the outer air must be effectively protected by
any of the following-

v

b

1

e

Screeming-
Effective electric screen paneis—
Famrs or air curtains to provide sufficient air velocity-

Property comnstructed filaps where it s impractical to use
seifclosing doors or air curtaims—

A combimation of subdivisions a5 by o5 and d-

2- A}t opemings +to the outer zir must be ratproof to the extent
that +s mecessary to prevent rodent entry-

3+ Outer doors must be seifclosing- Screen doors must open
outward- Repealed effective April 1, 1993.

History: Effective August + +986—
General Authority: NBEE 429035 42964 43655+
Law Implemented: NBE€ 43636

7-03.1-14-04. Lighting and ventilation.

4+ LEighting requirements—

av

Adequate Iight sources are regquired tmaturals artificials
or combimation) whrich must furmish at least twenty foot—
candies to ait areas where mitk and mitk products are
hrandieds processeds or stored or where atensitss
comrtaimrerss or egquipment are washed—

Pry storage areas must be provided with at Ieast five
foot—candies of Iight—

2+ YVemrtiiation reguirements—

av

b=

Smalit rooms must be kept reasonably free of odors and
excessive condensation on egquipments wallss amd ceilingss

Pressurized ventilating systemss if usedsy must have =z
filtered air imtake- Repealed effective April 1, 1993.
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History:

Effective August +5 +986—-

General Authority: NBE€€ 429635 429645 436055+
Law Implemented: NBee 43636

7-03.1-14-05. Rooms.

++- Processingy pasteurizrings coolingsy and packaging must be

History:

comducted in single rooms but not in the same room as cleaming

of camsy bottiesy and cases or the cieamring and untoading of
mitk truck tanks—

tvabadd el .

washed or storeds may not directiy open into stables or rooms
used for domestic purposes—

A1t butk mitk storage tanks must be vented into a room used
or 4mto a storage tank gaiiery room:r Vents may be located

€ottage cheese rooms—

a+r New cottage cheese vat instaiiations must be located in a
must be kept clean-

setting operation— Repealed effective April 1, 1993.

Effective August + 1986+

General Authority: NBEE 42903 429904 <3655+
Law Implemented: NBe€ ¢—36-36
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7-03.1-14-06. Toilet facilities.

History:

coder

or mitk products are processeds FTirey must be compietelry

receptacie-

Sewage and other Iigquid wastes must be disposed of in =a
sanitary manmer— Nonwater carried sewage disposat facitities
may mot be used— Repealed effective April 1, 1993.

Effective August + 1986+

General Authority: NBEE 42963+ 429645 43655+
Law Implemented: NBEE 436-36

7-03.1-14-07. Water supply.

safe as approved by the state water controt authority-

be free of any cross commrection or submerged inmtets that could
aitow comtamination of a water suppiy-

Fhrere must be no cross connections between safe and unsafe
water sourcesT

An airgap or effective back—flow preventer must be on ait
conmmections between the water supply piping and a makeup tamk

fondensing water and vacuum water must meet the reguirements
of subsections + through 4 In specific cases where the water
does mot meet these requirementss the water may be used so
Fong as the evaporator or vacuum heat equipment is comstructed
contents: This ¥ accompiished by use of a surface—type
condenrser or use of reliable safeguards +to prevent the
overfiow of condensing water from the condenser—-
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comrtamination +s useds

7= Water systems whrich rave been repaired or otherwise
free of disinfectant before bacterioviogicat testing-

Regulatory bacteriologicatr testing must be conducted at an
officiat iaboratorys and must be on record and retainmed at the
dairy department— Repealed effective April 1, 1993.

History: Effective August + 19686—
General Authority: NBEE 429035 4299645 43655+
Law Implemented: NBEE 43636

7-03.1-14-08. Handwashing facilities. Handwashing facitities
must be conventently }ocated to toitets and rooms in which mitk piant
operations are conducted and must be clean and in good repairs and must
have hot and coid or warm rumring waters soaps and individuat samitary
towels or approved handdrying devices: Steamwater mixing vaives and
vats for wasihring bottiess camrss and simiiar egquipment may not be used as
handwashing facitities- Repealed effective April 1, 1993.

History: Effective August + 1986~
General Authority: NBEE 429035 429045 43655+
Law Implemented: NB€EE 43636

7-03.1-14-09. Milk plant cleanliness.

= AIF pipings floorss wallss ceilingss fanss sheivess tabless
and +the nonproduct contact surfaces of facitities and
equipment must be clean-

2- AItr rooms 4in which mitk and mitk products are handieds
processed; or stored or in which contaimerss utensidtss or
equipment are washred or storeds must be kept cleans meats and
free of evidence of imsects and rodents—

3+~ Onty equipment directly related to processing operations or
the handiinmg of contaimerss utensiiss and eguipment is
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History:

itted n the I e 2 T . ;
amd bultk mitk storage rooms—

such egquipment— Repealed effective April 1, 1993.

Effective August + 1986+

General Authority: NBEE€ 429635 429045 43655+
Law Implemented: NBEe 43636

7-03.1-14-10. Sanitary piping.

drips drains or bedrmmtomﬁkproductsmstcm:stof
smooth <dmperviouss corrosiom resistents nmontoxtcs easity
cleamrable material comsisting of ome or more of the following-

366 sertes—

— : 3 exibitid P R i £ -
functionalt reasons must be-

itk i ddwboritons

Nomrtoxicr

¥ 1

Fat resistant-

1

Retativeiy nonmabsorbent:

T

€omrstructed of a materiat which does not impart flavor or
odor to the product:
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beregnhsei-f—dramng-mdsosnppm-edtvm umriform
stope and aiignment—

fimrisheds and appiied to form =a smootiy fiush interior

br Pipelines must be 4inspected by a borescope or otihrer

cr Pipeltimes must have access points for inmspection and be
approved by the dairy commissiomer—

tramsported by other methods wirich protect +the product from
comtaminatiomr- Repealed effective April 1, 1993.

History: Effective August + 1986~
General Authority: NBEE 429635 42904 436055+
Law Implemented: NBEE 43636

7-03.1-14-11. Construction and repair of containers and
equipment.

products come into comrtact must ber

ar Swmooth-

1

e Staximtess steels of equaltly corrosiomr resistant metat

wirich ¥= nomtoxic and nonmabsorbents or heat—resistant
giasss or pirastic or rubber and rubberiike materiat that
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1= 4merts resistant to scratcihrings scorings decompositions
m"“gr Chipp:’!lg. and distor tioﬂp Hv"abSO!bentn nmontoxic
and resistants does mot dmpart flavor or odor +to the
products and maintains origimat properties under repeated

useT

Joints 4n comtaimerss eguipments and utemnrsits must be fiush
amd fimrishred as smooth as adjoiming surfaces—

Rotating shaft dnserted through a surface which mitk or mitk
products come into comrtacts Fhe joint between the moving and
statiomary surfaces must be close fittings

A pressure +tight seal must be provided ahead of ait threads
and crevices when thermometers or temperature sensing elements
are <4Inmserted through a surface with which mitk and midk
products come into comtacts

fpemrings in covers of tankss vatsy separatorsy and othrer
contairers and equipment must be protected by raised edges or
otherwise to prevent the entrance of surface drainmager

€ondensation diverting aprons must be provided as cilose as
possible on a3t pipesy thermometerss and other eguipment
untess a watertight joint is provided—

A1} surfaces with which mitk or mitk products come into
contact must be easily accessibie or demountablie for manuat
cleamring-

A3} product contact surfaces must be accessibie for imspection
anmd seifdraimager

Fhere must be no threads used in contact with mitk or mitk
products except where needed for functional or safety reasomns
anmd these must be of a samitary typer

A3} muitiuse contaimers and othrer equipment must have rounded
cormerss be in good repairs and free from breaksy crevicess
and corrosionr Miltk cans must have umbreilia type covers—

Straimrers must be selfdraiming and of approved designr TFhe
design must be perforated metal designs Straimers must use
singte—service straimer mediar When required for functiomat
reasons inherent +to production of certain mitk productss
muttiuse woven material may be used where it is impracticat to
use perforated metal- This must be mechanicaily cleamed by
such methods that thoroughly ciean the woven materizi and do
not comrtamimate the product:

Single—service articies must be approved and not reuseds They
must be nomtoxic and hamdied in a sanitary mammer—  Repealed
effective April 1, 1993.
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History: Effective August 5 1986
General Authority: NBE€ 4299835 429045 43655+
Law Implemented: NBE€ 43636

7-03.1-14-12. Cleaning and sanitizing of containers and
equipment.

use and aii equipment must be thoroughiy cleaned at least once
each day—-

of the operators uniess the +ruck delivers +to oniy one
+tag must be removed where the +truck <+ mext washed and

4+ Pipelimes and equipment desigmed for mechamicat cieaming must
have an effective cileaming and sanitizing regimenrs =

the regulatory agency has information that they do compiys the
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+imits- Repealed effective April 1, 1993.
History: Effective August +5 1986+
General Authority: NBEE 429635 429045 43655+
Law Implemented: NBEE 43636

7-03.1-14-13. Storage of cleaned containers and equipment.

cteamrings must be transported and stored inverted on metat
cases elevated above the fioor or otherwise protected from

2—~ Floors may mot be flushed or washed when crates of ciean
bottles are stacked on <them- Repealed effective April 1,
1993.

History: Effective August + 1986~
General Authority: NBEE 429635 429045 43055+
Law Implemented: NBEE 43636

7-03.1-14-14. Storage of single-service containers, utensils, and
materials.

samitary tubess wrappingss or cartonss kept ciean and dry
untit useds and handied in a samitary manmer—

removed must be kept closed:

5 €apss closuress or contaimers must be protected from
comtamination- Repealed effective April 1, 1993.

History: Effective August + 1986~
General Authority: NBEE 429035 42964 <3655+
Law Implemented: NBE€ 4—36-—36d

7-03.1-14-15. Protection from contamination.
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Equipment and operations must be 3Jocated so to prevent
or manual contact—

thre end of a runy or coliected from defoamers which do not

Returmed package mitk may not be repasteurized untess the
product has been pasteurized at another grade A plants handied
in =& sanitary mammers and maintained at forty—five degrees

AI¥ product surfaces must be covered or otherwise protected

piantss the following conditions must be met-

ar ¥f the area is completely enclosed and the dust cover or
dome and manmhole cover opened siightiy and heid by metat
ciampss a fitter +s not required—

br If =a dust cover or manhole += open in excess of what =
aiiowed by tihre metal ciampss or the covers are removeds =

cr ¥If areas are mnmot enclosed or doors are open during
amioadingsy a suitable filter +s requireds

vaive or through +the manhole 3I3ds provided that aiF
comrections are made from ferruite +to ferrule with
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9+ Whenever =ir under pressure TS used <4in a mamrer to be in
extramreous materials and odore

untess pasteurized mitk or mitk products are used — for
standardizationr In no case may raw mitk be used +to

products with any mitk or miik products other than grade A +s

+2—- Processing of food and drinks other than grade A mitk and mitk
products must be performed to preciude the contamimation of

stored in & ciean piaces free from comrtaminmation—

through a perforated metat straimer—

prant- These may nmot be stored in any room or area where they
etc— but must be 4in a separate room and distinctiy iabeileds

+7- Onty <4Insecticides and rodenticides approved by the dairy
commissiomer may be usedr They must be wused 4in accordance
with +he manufacturerst Iabel directionsT They may not be
Repealed effective April 1, 1993.

History: Effective August + 1986~
General Authority: NBEE 429635 429045 43655+
Law Implemented: NBEE 43636

7-03.1-14-16. Pasteurization.

4+ Batch.
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temperature between the mitk product in the center and the

thermometers—

25 TFhe thermometer may not read Tess than regquired

periods Femperatures of both thermometers must be
checked by the piant operator and comparison must be
on the recording chart:

thermometer—

bulbs-

e In batch pasteurizers the temperatures of the atmosphere
equipped with an airspace thermometers the surface of the
tire thermometer buiksy and +this temperature must be
+s in user

so tocated tihat }eakage wilt: not occurs
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33> AIF singite—teak grooves and aid mating—3Ieak grooves
witen matted must extend throughout the entire depth

4> A stop must be provided on aid piug—type ocutiet and

imtet vaives 4n order to guide the operator in
closing the vailve so unpasteurized mitk <+s not
permitted to enter the outiet Iime or holder
respectively—

5> OButiet vaives must be designed +o prevent the

must be equipped with feak protector valves untess
commected to the intet Iime at a times and +this ome
periods—

7 Intet and outiet commections other than through
close—coupted valives may not enter or feave the

93> AlF 3teak detector valves must be instaiied in the

19 AlF outiet valves must be kept fully closed during
periods—

2- High temperature short time continuous flow pasteurization.

b+~ Automatic mitk flow controls: Each high temperature short
time must be equipped with a flowdiversion device which
auntomaticalily causes the diversion of mitk 4in response to
a sublegal pasteurization temperaturer This device must
comply with alt of the following specifications-
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> Forward flow of subtemperature mitk under any

€23 When a packing gland +s used it must be impossibie to
tighten the stem packing nut to such an extent so as
to prevent the vaive from assuming a fully diverted

3> A Ieak escape must be instaiied on the forward flow
side of the vaive seat or when back pressure +is
exerted on the vaive seatr The }eak escape shouild
1ie between the two vaive seats or between two
portionms of the same seat- At Feakage must be
discharged through a 1ime separate from the diversion
devicer f discharged +o a constant fevel on the
tanks a sight glass must be instaliled on the Iime-

4> The closure of the forward flow seat must be tight so
the }eak escape devicer

€5 The Iength of the commecting rod may not be
adjustabier

from tihre hoider and the flow control sensor must be
comrtrot devicer

ocecur—

€9 When useds the pipelinme from the }eak detector port

cr Holding tubes must be so desigmed-

at Teast the legat times

29 To assure simuitaneous temperature difference can be
smatier—

33> Fo assure that short circuiting a portion of the
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of holding tubes in a fixed position-

goverming the rate of fiow through thre hoilder must be
controiied +tov hoid every particie of mitk to compiy
mast be seated after being checked by tire dairy
dispiacement typer

4> The holding time tests must be taken when a3t
tirereafter by the dairy departments and atso when the
seat of the steep setting has been broken—

3~ Milk to milk regenerative heating.
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nthbothsﬁvschsedtofheatmospheremnstcomp-}y with
the foiliowing specifications-

-

Regenerators must be constructeds <dnstaiieds and
operated so that +the pasteurized product in the
regemerator will automaticalily be under greater
pressure than the raw product-

Pasteurized product between regenerator and the
mearest point downstream open to the atmosphere must
rise to =a vertical eltevation twelve inchres {36486
from the constant level tank and must be open to the
atmosphrere at this or a higher elevation—

The overfiow of the top rim of the batance tank must
be jower than the lowest 3Ievel of mitk in the
regemnerators

may be Jocated between the product outiet from tire
regenerator and the nmearest point downstream open +to
thre atmospheres

No pump may be }ocated between the raw mitk initet to
tire regemerator and the raw mitk supply tank untess
on the pasteurized side is greater than the pump’s
maximum pressurer Fo accompiish thiss the booster
pump must be wired so operation is impossibie untess-

the batance tank when raw pumps are shut down and raw
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8> Vacuum equipment }ocated downstream from the
means of preventing =a negative pressure must be
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Pressure gauges must be instaiied at the raw midk
outiet and the heat transfer water outiet of tihe
regemerators The accuracy of these pressure gauges

4~ Temperature recording charts, -equipment tests, and
examination.

ar Al temperature recording charts must be preserved at the
piant for a period of three momtirs—

b+ The use of temperature recording charts may nmot exceed the

appiicabier

1+ Batch pasteurizers—
23> Bate-

ath> Number or 3Jocation of recorder when more than
one is used-

P i3

thrermometer—

g

Guartertys the time accuracy of the recorder as

i

products represented by each batch or run on the
chart-
Record of unusual occurrences—

>
>
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the operator =at +the beginmming of the ron and

satt test must be conmducted once every six momths—
Repealed effective April 1, 1993.

History: Effective August + 1986~
General Authority: NBEE 4299637 42964 43055+
Law Implemented: NBEE 43636

7-03.1-14-17. Cooling of milk.

prior to packagingT

products may not exceed fifty degrees Fahremheit {16 degrees
€etstusi-

in the warmest zome of the room—-

thermometer thre sensor of which must be jocated to permit the
registering of the temperature of the contents when the tank
capacity -

7+ Surface cooiers must meet ait of the foliowing specifications-
ar Fhe sections of open surface cooters must leave a gap of
b+ Where header ends are ot compietely encloseds

condensation or ieakage from headers must be prevented
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= safe source protected from contamimations tested
¥f systems become contamimateds they must be properiy treated
and retested-

Repealed effective April 1, 1993.

History: Effective August + 1986~
General Authority: NBEE «—29635 429645 «36—55—+
Law Implemented: NBEE 43636

7-03.1-14-18. Bottling and packaging.

5 A drip defiector designed and adjusted to divert condemrsation

macirires must have overhead shieids to protect the botties or

7= €ontamimer fabricating materiats must be handied in a samitary
mamrer and protected against undue exposure during the package
assembly operation:

removing the cover—

hrave an apron or other approved device as ciose to the filder
bowt as possibier
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History:

sterite; and appiied sparingly and in a samitary manmers

€ottage cheese; dry curd cottage cheeses; and jowfat cottage
cheese may be transported in seated contaimers in a protected
samritary mamrer from ome plant to another for creaming or
packagimg— Repealed effective April 1, 1993.

Effective August + 1986+

General Authority: NBEE 42903+ 429645 3655+
Law Implemented: NBEE 43636

7-03.1-14-19. Capping.

+- €apping or closing must be performed in a sanitary manmer by

for capping cottage cheese;s dry curd cottage cheese; and

13 ittty of | iy

at = mimimoams

Fmperfectiy c-a-ppcd amd c-l-osedproductsmstbeemp-b:edtm

A¥ caps and closures must be designed and appiied so as to
for cottage cheeses dry curd cottage cheeses and towfat
cottage cheese contaimers must extend over the top edges of
tihre comtaimer—

€aps and closures must be handied in a samitary manmer—- The
first caps the first Iap from each roii of cap or cover stocks
and +the first sheet of parciment or cover paper must be
cottage cheeses and ljowfat cottage cheese contaimer closuress
whren such closures are suppiied in a totaily enciosed package
or wrapped sov as to protect the closures- Repealed effective
April 1, 1993.
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History: Effective August + 1986—
General Authority: NBE€ 429635 429045 3055+
Law Implemented: NBEE 43636

7-03.1-14-20. Personnel cleanliness.

equipments and uatensiis must wear ciean outer garmentss caps
{paper capss hard hatss or hair mets)5 and beard mets tmatesi—

processing of mitk or mitk products: Repealed effective
April 1, 1993.

History: Effective August + 1986—
General Authority: NBEE 429635 429645 43655+
Law Implemented: NBEE 436-36

7-03.1-14-21. Vehicles. A1} vehricies used for tramsportation of
comrtaminmating substances may be tramsported in a vehricie that hauls mitk
wetl—fitted sotid doors— Repealed effective April 1, 1993.

History: Effective August + 1986+
General Authority: NBEE€ 429935 429045 43055+
Law Implemented: NBEE 43636

7-03.1-14-22. Surroundings. Surroundings must be meat and clteams
free of pooled waters harborages and fiy and rodent breeding areass
fnty approved dnsecticides and rodenticides may be usedr Brivewayss
Fanmess and areas serving mitk plant vehicular traffic must be gradeds
draimeds and free from pools of standing water— Repealed effective
April 1, 1993.

History: Effective August + 1986—
General Authority: NBEE 4299635 429045 36055+
Law Implemented: NBEE 43636
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CHAPTER 7-03.1-15

7-03.1-15-02. Equipment and vehicles. The maximum amount of time
between pickup of milk on the farm is four days. All equipment used +4n
the to transport of raw milk or cream must conform to 3A sanitary
standards, as defined in North Dakota Century Code section 4-30-01, or
be approved by the dairy commissioner. Equipment not meeting 3A
sanitary standards and not having the dairy commissioner's approval must
be sealed or tagged by the dairy commissioner- Use of seated or tagged
designee and may not be used for storing and transporting milk and milk
products. Vehicles used for transporting raw milk or milk products may
not be wused for transporting other products, unless approved by the
dairy commissioner.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-38

7-03.1-15-03. Raw milk pickup.

1. Raw milk picked up on the farm must be stored in containers
meeting all the following requirements:

a. Compliance with 3A sanitary standards, as defined in North
Dakota Century Code section 4-30-01, or approved by the
dairy commissioner.

b. Ability to agitate to obtain a universal sample.

c. Ability to hold milk at a temperature between thirty-two
to forty-five degrees Fahrenheit [0 to 7.22 degrees
Celsius].

2. Only raw milk stored on the farm in bulk tanks approved by the
dairy commissioner may be picked up. It is a violation of
this section to add milk stored in containers not complying
with this section to milk stored in a container meeting the
requirements of this section.

3. Filter bowls or open bowl strainers with fiber filters must
comply with 3A sanitary standards as defined in North Dakota
Century Code section 4-30-01. Only approved in-line filtering
devices may be used when transferring milk from a farm bulk
tank to a farm bulk truck. These devices must be stored in a
sanitary manner.

4. During transfer of all milk or milk products from farm bulk
trucks or tankers, a filter is required for any air inlet vent
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when transfer occurs outside or in an area not completely
enclosed.

5. Transfer of a3+ milk and milk products between trucks or
between truck and tankers must be made from valve to valve
with adequate filter protection for air inlet vent.

6. Only milk stored at forty-five degrees “Fahrenheit [7.22
degrees Celsius] or below may be picked up at the farm.

7. Milk can only be picked up from farms with a valid posted
certification.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-38

7-03.1-15-04. Pup trailers. When pup trailers are used in
hauling milk and milk products, the connecting pipeline between the main
tanker and pup trailer must be kept free of milk or milk products during
transport. Any milk retained in the connecting pipeline must be
disposed of and not transferred to plant storage silos or tanks. These
connecting pipelines or hoses must be cleaned and sanitized between each

use. Two compartment tankers shall carry the same grade product in each
compartment.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-38

7-03.1-15-05. Wash records.

1. A1l farm bulk trucks used for transporting raw milk from the
farm to the plant shall maintain a record of washing and
sanitizing at the end of each day's use. This record may
consist of a mechanical recording chart, a wash log, or any

other approved method which contains the following
information:

a. Truck identification ~ state identification number if
applicable.

b. Washer identifieztion Name and location of wash station.

c. Date and time of washing.

d. Fime Date and time of sanitizing.

€. Name and Iocation of washing faciitty Type of sanitizer.
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f. Complete name of dindividual responsible for washing and
sanitizing.

A1l items such as valves and milk pumps which cannot be
cleaned in place must be manually cleaned and sanitized at the
end of each day's use.

2. A1l tankers and farm bulk trucks washed and sanitized outside
the state of North Dakota will require a seal on the outlet
valve and wash tag containing the following information:

a. Truck identification - state identification number if
applicable.

b. kocation Name and location of wash station.

c. Date and time of washing.

d. Name of <4individuat responsible for washing amd Date and
time of sanitizing.

e. Type of sanitizer.

f. Complete name of individual responsible for washing and
sanitizing.

A1l milk transported in tankers or farm bulk trucks which are
washed out of state and do not have the required seal and wash
tag must be diverted to nongrade A uses.

3. If milk is held in tankers or farm trucks overnight, the milk
may not exceed forty-five degrees Fahrenheit [7.22 degrees

Celsius].

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-38
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CHAPTER 7-03.1-16

7-03.1-16-01. License requirements. A} persoms other than mitk
as mitk hautrers- All private owners of over-the-road tankers and farm
bulk trucks must be licensed as milk haulers. All the following items
must be complied with in order to obtain a license:

1. The vehicles hauling milk must be properly identified with
lettering of such height as easily readable. It must include
the owner's name, address, and identification number.

2. The truck and tank must comply with 3A sanitary standards, as
defined in North Dakota Century Code section 4-30-01, for
unrefrigerated tanks storing milk and milk products.

3. Application must be made to the dairy commissioner for a
license. The license must be renewed annually.

4. A1l milk haulers should be trained to screen milk for drug
residue.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-38.1
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CHAPTER 7-03.1-17

7-03.1-17-02. Vehicle requirements. All vehicles used in the
transport of dairy products covered under this section must comply with
all the requirements listed below:

) P

History:

A temperature of forty-five degrees Fahrenheit [7.22 degrees
Celsius] or lower must be maintained in the storage area of
the delivery vehicle.

A1l milk and milk products must be maintained at forty-five
degrees Fahrenheit [7.22 degrees Celsius] or lower. Failure
to maintain milk and milk products in ¢the this temperature
range of thirty—two to forty—five degrees Fahrenheit {6 +to
722 degrees €elsiust will require use of a refrigerated
storage compartment. Ultrapasteurized and aseptically
processed dairy products are exempt from this requirement.

The interior of the storage area must be cleaned daily and
free from insects and rodents.

An approved thermometer must be mounted in the storage area of
all vehicles used to transport processed and manufactured
dairy products.

A1l newly 1licensed distributors must have an inspection of
their facilities and equipment prior to licensing.
Application for a distributor license must be made with the
dairy commissioner.

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-39
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CHAPTER 7-03.1-18
BRANDING CANS, KEGS, BARRELS, AND RECEPTACLES

[Repealed effective April 1, 1993]
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CHAPTER 7-03.1-20

7-03.1-20-01. Federal requirements. All milk and milk products
must comply with the labeling and nomenclature requirements of title 21,
Code of Federal Regulations, parts 131, 133, and 135, and the "Nutrition
Labeling and Education Act of 1990", inclusive, except where state law
takes precedence.

History: Effective August 1, 1986; amended effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-45

7-03.1-20-02. Cheese labeling.

1. Bulk cheese must be legibly marked with:
a. The name of the product.
b. Code or date, or both, of manufacture.
c. Vat number.

d. Officially designated code number or name and address of
manufacturer.

e. Statement as to whether the product is pasteurized or heat
treated or for further processing.

f. Other required information as listed in title 21, Code of
Federal Regulations, part 133, or the "Nutrition Labeling
and Education Act of 1990".

2. Each consumer sized container must be marked with:

a. Name and address of the manufacturer or United States
department of agriculture code.

b. Packer or distributor.

c. Net weight of the contents.
d. Name of the product.

€. ¥Yat mumber—-

£+ Date of manufacture.

g- f. Date of packing.
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h- g. Other required information as lTisted in title 21, Code of

History:

Federal Regulations, part 133.

In Tlieu of the requirements of subsections 1 and 2 where
labeling of consumer sized packages is not practical, a record
of processing dates, names, vat numbers, etcetera and plant
code of the original bulk cheese must be kept on file at the
particular establishment for a period of one year and made
available to the dairy commissioner upon request.

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-45

7-03.1-20-03. Sodium labeling. Sodium labeling must be the same
as the 1990 Nutrition Labeling and Education Act and its updates.

++ As used in this section-

servingT

formuiated to serve as and are represented as direct
percent reductiomi—

- The terms Sunsatteds? o sait addedst and “without sait
added® may oniy be used in the foliowing cases-
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History:

ten mitiigrams for foods contaiming greater than ome hundred
forty miliigrams per servingy and located on the Iabel
tmmediately following tihe statement of fat content tand fatty
acid or chotesteroils or boths i+f stated3—

¥ nmutrition Iabeling = mot useds a statement of the mumber
of mittigrams of sodium per servings as ‘comtains

miltiigrams sodium per tsize} serving® may be provided on the
primcipte or information panei- Sodium content must be
expressed as zerov 63 when a serving contains fess than five

A food wil: be comsidered misbranded +f the sodium conmtent =
greater than twenty percent in excess of the Iabel — deciared
sodium Iabei- Reasomable deficiencies of caloriessy fats or
sodium are acceptable within current good mamrfacturing
practice—

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-45

7-03.1-20-04. Frozen desserts. A1l frozen dessert labels must

include:
1.
2

History:

Name of product.

Name of plant which processed product.

Address of processor.

Size or volume of container.

Whether product is naturally or artificially flavored.

List of ingredients in descending order.

Other pertinent information as required by title 21, Code of

Federal Regulations, part 135, or the "Nutrition Labeling and
Education Act of 1990".

Effective August 1, 1986; amended effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-45
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7-03.1-20-05. Butter labeling. A1l butter coming into the state
of North Dakota must be from United States department of agriculture
listed plants.

History: Effective April 1, 1993.
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-45
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STAFF COMMENT: Chapter 7-03.1-22 contains all new material but is not
underscored so as to improve readability.

CHAPTER 7-03.1-22
GOAT MILK PRODUCTION AND PROCESSING

Section
7-03.1-22-01 Requirements

7-03.1-22-01. Requirements.

1. A1l manufacturing grade goat milk must be produced and
processed according to United States department of agriculture
minimum standards.

2. A1l grade A goat milk must be produced and processed according
to grade A pasteurized milk ordinance, 1989 revision, United
States department of health, food and drug administration, and
its updates.

History: Effective April 1, 1993.

General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1
Law Implemented: NDCC 4-30-27 ’
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TITLE 13

Banking and Financial Institutions,
Department of
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DECEMBER 1992

CHAPTER 13-03-11
AGRICULTURAL LOANS

[Repealed effective December 1, 1992]
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CHAPTER 13-03-12
BUSINESS LOANS

[Repealed effective December 1, 1992]
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CHAPTER 13-03-13

13-03-13-01. Authorization Authority to invest in investment
securities or instruments. Fhe state credit umion board authorizes
state State credit unions +o may invest in investment securities or
instruments offered by companies registered under the Investment
Companies Act of 1940 in accordance with investment authorizations
issued for federal credit unions by the national credit union
administration, subject to the same limitations or restrictions, if any.

History: Effective March 1, 1988; amended effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-13-02. Investments restricted. Total investments
authorized under chapter +3—63—13 +s section 13-03-13-01 are limited to
an amount not more than ten percent of assets. Adjustments must be made
on the last day of each quarter to the Jlower of cost or market.
Notwithstanding federal regulations, those mutual funds offering "puts"
and "calls" are eligible for purchase by state credit unions.

History: Effective March 1, 1988; amended effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-13-03. Effective date of authority to invest. The
authority for state credit unions to invest in investment securities or
instruments shall be the date the investments are effective for federal
credit unions unless the state credit umion board shall otherwise direct
within ninety days of the state credit wumion board receiving
notification of proposed adjustments.

History: Effective March 1, 1988; amended effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-13-04. Authority to invest 1in credit union service
organizations. State credit unions may invest in credit union service
organizations subject to the limitation provided for in this chapter and
subject to approval by order of the board.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-13-05. Definitions. Unless the context otherwise requires,
terms in this chapter have the following meanings:
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1. "Affiliated" means those credit unions that have either
invested in or made loans to a credit union service
organization.

2. "Credit union service organization" means financial service
organization created by a credit union or group of credit
unions or a league service organization to provide services
not available from credit unions themselves.

3. "Equity" means the total of reqular reserves, investment
valuation reserve, other reserves, and undivided earnings as
reported on the most recent yearend call report.

4. "Immediate family member" means a spouse or other family
member 1iving in the same household.

5. "Officials or senior management employees" means members of
the board of directors, supervisory committee, or credit
committee, chief executive officer (typically this individual
holds the title of president or treasurer/manager), any
assistant chief executive officers (e.g., assistant president,
vice president, or assistant treasurer/manager) and the chief
financial officer (comptroller).

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-13-06.  Application. An application to establish a credit
union service organization must be submitted to the board in writing and
must contain the following:

1. A full explanation and complete documentation of the proposed
credit union service organization.

2. A listing of proposed management and their qualifications.

3. A proposed business plan with financial projections for at
least three years.

4. Any additional information as requested by the board or
commissioner.

Once an application is determined to be complete by the commissioner, it
must be submitted to the board for consideration. The board shall issue
an order to either approve or disapprove the application. Upon notice
of disapproval, the applicant has fifteen days to petition for a hearing
before the board.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06
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13-03-13-07. Hearing. A public hearing by the board may be
required on applications to invest in credit union service organizations
whenever the board or commissioner determines that it is in the public
interest to hold such a hearing or whenever a credit union or party
requests an opportunity to be heard is granted. Notice of hearing on an
application will be issued at least thirty days prior to the hearing on
the application.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-13-08. Permissible services and activities. A state credit
union may invest upon approval by order of the board in those credit
union service organizations that provide one or more of the following
services and activities:

1. The credit union service organization can conduct the
following services and activities without approval of the
board, but subject to applicable state licensing requirements:
credit card and debit card services; check cashing and wire
transfers; internal audits for credit unions; automated teller
machine services; electronic funds transfer services;
accounting services; data processing; shared credit union
branch (service center) operations; sale of repossessed
collateral; management, development, sale or lease of fixed
assets; sale, lease, or servicing of computer hardware or
software; management and personnel training and support;
payment item processing; locator services; marketing services;
research services; record retention and storage; microfilm and
microfiche services; alarm-monitoring and other security
services; debt collection services; credit analysis; coin and
currency services; provision of forms and supplies; income tax
preparation; and provision of vehicle warranty programs.

2. The credit wunion service organization may not initiate the
following services and activities after December 1, 1992,
without approval of the board, and subject to applicable state
licensing requirements: consumer mortgage Jloan origination;
loan processing, servicing, and sales; financial planning and
counseling; retirement counseling; investment counseling;
securities brokerage services; estate planning; acting as
administrator for prepaid legal service plans, developing, and
administering individual retirement account, Keogh, deferred
compensation and other personnel benefit plans, trust
services; acting as trustee, guardian, conservator, estate
administrator, or in any other fiduciary capacity; real estate
brokerage services; travel agency services; agency for sale of
insurance; and personal property leasing.
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3. The board may approve any service or activity which is not
authorized in subsection 1 or 2, subject to approval by the
national credit union administration.

4. The board in granting approval for a service or activity shall
consider all relevant factors including:

a. Whether the credit union service organization management
or staff possesses adequate expertise or skills to perform
the service or activity; and

b. Whether the proposed activity or service is reasonably
expected to be profitable.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-13-09. Limitations on investments in credit union service
organizations. The following limitations apply to state credit wunions
for investments in credit union service organizations:

1. A credit union may not invest in shares, stocks, or
obligations of credit union service organizations in an amount
exceeding ten percent of its equity. The board may waive this
limitation for a credit union investment in a credit union
service organization existing before December 1, 1992.

2. Credit wunions may not make loans to a credit union service
organization in which it is affiliated in an amount exceeding
ten percent of its equity. North Dakota central credit union
may make a loan to 1its credit union service corporation,
subject to approval of the board.

3. Any credit wunion currently holding an investment in a credit
union service organization shall apply to the board for
approval to engage in any additional service or activity.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-13-10. Conflict of interest. Individuals who serve as
officials or senior management employees of an affiliated state credit
union, and immediate family members of such individuals, may not receive
any salary, commission, investment income, or other income or
compensation from a credit union service organization either directly or
indirectly, or from any person being served through the credit wunion
service organization. This provision does not prohibit an official or
senior management employee of a state credit union from assisting in the
operation of a credit union service organization, provided the
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individual is not compensated by the credit union service organization.
Further, the credit union service organization may reimburse the state
credit union for the services provided by the individual.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-13-11. Examinations. A credit wunion shall allow the
commissioner or the commissioner's examiner, at the commissioner's
discretion, to inspect or examine all the books or records of the credit
union service organization for the purpose of determining compliance
with this chapter and to determine the value of the credit union's
investment or loans.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-01-04, 6-01-09, 6-06-06, 6-06-08
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CHAPTER 13-03-16

STAFF COMMENT: Chapter 13-03-16 contains all new material but is not
underscored so as to improve readability.

CHAPTER 13-03-16
MEMBER BUSINESS LOAN LIMITS

Section

13-03-16-01 Definitions

13-03~16-02 Requirements

13-03-16-03 Loan Limits

13-03-16-04 Allowance for Loan lLosses
13-03-16-05 Construction and Development Lending
13-03-16-06 Prohibitions

13-03-16-07 Recordkeeping

13-03-16-01. Definitions.

1.

"Member business Tloans" means any loan, line of credit, or
letter of credit, the proceeds of which will be used for a
commercial, corporate, business, investment property or
venture, or agricultural purpose, except that the following
may not be considered member business loans for the purposes
of this section:

a. A Tloan or loans fully secured by a lien on a one to four
family dwelling that is the member's primary residence.

b. A loan that is fully secured by shares in the credit union
or deposits in other financial institutions.

c. A Tloan meeting the general definition of member business
Toans under subsection 1 and, made to a borrower or an
associated member as defined in subsection 3, which, when
added to other such loans to the borrower or associated
member, is less than twenty-five thousand dollars.

d. A loan, the repayment of which is fully insured or fully
guaranteed by, or where there is an advance commitment to
purchase in full by, any agency of the federal government
or of a state or any of its political subdivisions.

e. A loan granted by a corporate credit union operating under
the provisions of part 704 of the national credit wunion
administration rules and regulations to another credit
union. '
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History:

"Reserves" mean all reserves, including the allowance for loan
losses and undivided earnings or surplus.

"Associated member" means any member with a shared ownership,
investment or other pecuniary interest in a business or
commercial endeavor with the borrower.

"Immediate family member" means a spouse or other family
member living in the same household.

"Loan-to-value (LTV)" ratio means the quotient of the
aggregate amount of all sums borrowed from all sources on an
item of collateral divided by the market value of the
collateral used to secure the loan.

"Construction or development 1loan" means a financing
arrangement for the purpose of acquisition of property or
rights to property including land or structures with the
intent of conversion into income-producing property including
residential housing for rental or sale, commercial, or
industrial use, or a similar use.

Effective December 1, 1992.

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-16-02. Requirements.

1.

Written loan policies. The board of directors shall adopt
specific business loan policies and review them at least
annually. The policies must, at a minimum, address the
following:

a. Types of business loans that will be made;
b. The credit union's trade area for business loans;

c. Maximum amount of credit union assets, in relation to
reserves, that will be invested in business loans;

d. Maximum amount of credit wunion assets, in relation to
reserves, that will be invested in a given category or
type of business loan;

e. Maximum amount of credit wunion assets, in relation to
reserves, that will be loaned to any one member or group
of associated members, subject to subsection 1 of section
13-03-16-03;

f. Qualifications and experience of personnel involved in

making and administering business loans with a minimum of
two years direct experience with this type of lending;
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g. Analysis of the ability of the barrower to repay the loan;

h. Documentation supporting each request for an extension of
credit or an increase in an existing loan or 1line of
credit shall, except where the board of directors finds
that such documentation requirements are not generally
available for a particular type of business loan and
states the reasons for those findings 1in the credit
union's written policies, include the following: balance
sheet, cash flow analysis, income statement, tax data;
leveraging; comparison with industry averages; receipt and
periodic updating of financial statements and other
documentation; including tax returns;

i. Collateral requirements, 1including loan-to-value ratios;
appraisal, title search, and insurance requirements; steps
to be taken to secure various types of collateral; and how
often the value and marketability of collateral is
reevaluated;

J. Appropriate interest rates and maturities of business
loans;

k. Loan monitoring, servicing, and followup procedures,
including collection procedures;

1. Provision for periodic disclosure to the credit union's
members of the number and aggregate dollar amount of
member business loans; and

m. Identification, by position, of those senior management
employees prohibited by subsection 1 of section
13-03-16-06 from receiving member business loans.

Other policies. The following minimum Timits and policies
must also be established in writing and reviewed at Tleast
annually for loans granted under this section:

a. Loans, except with respect to credit card line of credit
programs offered to nonnatural person members which are
Timited to routine purposes made available under such
programs, must be granted on a fully secured basis by
collateral as follows:

(1) Second lien for loan-to-value ratios of up to seventy
percent;

(2) First 1lien for loan-to-value ratios of up to eighty
percent;

(3) First lien with a loan-to-value ratio in excess of

eighty percent shall be granted only where the value
in excess of eighty percent 1is covered through
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History:

acquisition of private mortgage, or equivalent type,
insurance provided by an insurer acceptable to the
credit union or insurance or guarantees by or subject
to advance commitment to purchase by, an agency of
the federal government or of a state or any of its
political subdivisions, and in no event may the
loan-to-value ratio exceed ninety-five percent;

b. Loans may not be granted without the personal liability
and guarantees of the principals (natural person members)
except where the borrower is a not-for-profit organization
as ?efined by the Internal Revenue Service Code [26 U.S.C.
501];

Effective December 1, 1992.

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-16-03. Loan limits.

1.

Loans to one borrower. Unless a greater amount is approved by
the state credit wunion board, the aggregate amount of
outstanding member business loans to any one member or group
of associated members may not exceed fifteen percent of the
credit union's reserves (less the allowance for loan losses
account), or seventy-five thousand dollars, whichever is
higher. A credit union may lend an additional ten percent of
the credit union's reserve to any one member or group of
associated members if such credit is extended for seasonal
advances associated with operating purposes for the production
of farm products and repayment of which is required to be made
within a normal business cycle not to exceed twelve months.
In no event can the credit union lend, or the state credit
union board approve an exception for a credit union resulting
in a loan to any one member in excess of the limitation
specified in subsection 7 of North Dakota Century Code section
6-06-12. If any portion of a member business loan is secured
by shares in the credit union, or deposits 1in another
financial 1institution, or fully or partially insured or
guaranteed by, or subject to an advance commitment to purchase
by, any agency of the federal government or of a state or any
of dits political subdivisions, such portion may not be
calculated in determining the fifteen percent limit.

Exceptions. Credit wunions seeking an exception from the
limits of subsection 1 or section 13-03-16-05 must present the
state credit union board with, at a minimum: the higher limit
sought; an explanation of the need by the members to raise the
limit and ability of the credit union to manage this activity;
and analysis of the credit wunion's prior experience making
member business Tloans; and a copy of its business lending
policy. The analysis of credit wunion experience in making
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History:

member business loans shall document the history of loan
losses, loan delinquency, volume and cyclical or seasonal
patterns, diversification, concentrations of credit to one
borrower or group of associated borrowers in excess of fifteen
percent of reserves (less the allowance for 1loan losses
account), underwriting standards and practices, types of loans
grouped by purpose and collateral and qualifications of
personnel responsible for underwriting and administering
member  business loans. State credit union board shall
consider, in addition to the information submitted by the
credit wunion, the histaorical CAMEL ratings. If the credit
union does not receive notification of the action taken within
ninety calendar days of the date the request was received by
the state credit union board, the credit union may assume
approval of the request to exceed the limit.

Maturity. Member business loans must be granted for periods
consistent with the purpose, security, creditworthiness of the
borrower and sound lending policies.

Monitoring requirement. Credit unions with member business
loans in excess of one hundred percent of reserves (less the
allowance for loan losses account) shall submit the following
information regarding member business loans to the national
credit union administration regional director on a quarterly
basis: the aggregate total of loans outstanding; the amount
of loans delinquent in excess of thirty days; the balance of
the allowance for member business loan losses; the aggregate
total of all concentrations of credit to one borrower or group
of associated borrowers in excess of fifteen percent of
reserves (less the allowance for loan losses account); the
total number and amount of all construction, development, or
speculative loans; and any other information pertinent to the
safe and sound condition of the member Dbusiness loan
portfolio.

Effective December 1, 1992.

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-16-04. Allowance for loan losses.

1.

The determination whether a member business loan will be
classified as substandard, doubtful, or loss, for purposes of
the valuation allowance for lcan losses, will rely on factors
not limited to the delinquency of the loan. Nondelinquent
loans may be classified, depending on an evaluation of
factors, including the adequacy of analysis and documentation.

Loans classified must be reserved as follows:

a. Loss loans at one hundred percent of outstanding amount;
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Doubtful 1loans at fifty percent of outstanding amounts;
and

Substandard loans at ten percent of outstanding amount
unless other factors, e.g., history of such loans at the
credit union, indicate a greater or lesser amount is
appropriate.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-16-05. Construction and development lending.

1. Loans granted under this section to finance the construction
or development of commercial or residential property are
subject to the following additional provisions:

a.

The aggregate of all such loans, excluding any portion of
a loan secured by shares in the credit union, or deposits
in another financial institution, or fully or partially
insured or guaranteed by, or subject to an advance
commitment to purchase by, any agency of the federal
government or of a state or any of its political
subdivisions, may not exceed fifteen percent of reserves
less the allowance for loan losses account;

The borrower shall have a minimum of thirty-five percent
equity interest in the project being financed;

Funds for such projects must be released following onsite
inspections by independent, qualified personnel in
accordance with a preapproved draw schedule.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-83-16-06. Prohibitions.

1. Senior management employees. A credit union may not make
member business loans to the following:

a.

Any member of the board of directors who is compensated as
such;

The credit union's chief executive officer (typically this

individual holds the title of president or
treasurer/manager);
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c. Any assistant chief executive officers (e.g., assistant
president, vice president, or assistant
treasurer/manager);

d. The chief financial officer (comptroller);

e. Any associated member or immediate family member of the
senior management employees listed 1in  subdivisions a
through d.

2. Equity kickers or Jjoint ventures. A credit union shall not
grant a member business loan where a portion of the amount of
income to be received by the credit union in conjunction with
such loan is tied to the profit or sale of business or
commercial endeavor for which the loan is made.

History: Effective December 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-16-07. Recordkeeping. All Jloans, 1lines of credit, or
letters of credit, the proceeds of which will be used for a commercial,
corporate, business, investment property or venture, or agricultural
purpose, must be separately identified in the records of the credit
union and reported as such in financial and statistical reports required
by the national credit union administration and commissioner.

History: Effective December 1, 1992,

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06
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CHAPTER 13-01.1-02

13-01.1-02-04. Application. An application is a proceeding
seeking some right, privilege, or authorization which the board may give
under statutory or other authority administered by it.

1.

Contents. All applications shall be in writing and, under
oath, shall: (a) set forth the full name and post-office
address of the applicant; (b) state clearly and concisely the
authorization or permission sought; (c) cite by appropriate
reference the statutory provision or other authority which the
board authorization or permission is sought; and (d) comply
with the applicable statutory provision or rule specifying
form or content.

Application forms. When the board requires the application to
be submitted on a form specifically designed for the
particular application, such application shall be submitted on
that form. Forms are available from the board upon request.

‘Additional documents. When the submission of documents is

required in addition to an application, all such documents
must be submitted to the board in proper form before the
application will be accepted for filing.

Fees. Application fees must be submitted before the
application is accepted for filing.

Signature. Every application must be signed by the party
filing the same.
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6. Number of copies. At the time the original application is
filed, weven ten additional copies thereof must also be filed.

History: Effective January 1, 1980; amended effective May 1, 1993.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 6-01-04

13-01.1-02-05. Protest. In any formal application proceeding,
any person having substantial interest in the application may protest
the application upon compliance with the provisions of this section.

1. Notice of intent to protest. Any person intending to protest

an application must notify the board and the applicant of that
intent.

2. Content. The notice shat: must be in writings untess made =at
tie commencement of a hearimgy and must set forth the grounds
of the protest and the position and interest of the
protestant.

3. When made. Notice of intent to protest sha3® must be made no
later than five business days prior to or at the commencement
of the hearing.

4. Number of copies. The protestant shall furnish a copy of the
notice of intent to protest to each party to the proceeding
and shall furnish the board with the original and seven ten
copies thereof.

History: Effective January 1, 1980; amended effective May 1, 1993.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 6-01-04

13-01.1-02-06. Intervention. In any formal proceeding, any
person having substantial interest in the subject matter of any
proceeding may petition the commissioner for leave to intervene in such
proceeding and may become a party thereto upon compliance with the
provisions of this section. In general such petitions will not be
granted unless it shall be found: (1) that such person has a statutory
right to be made a party to such proceeding; or (2) that such person has
a property or financial interest which may not be adequately represented
by existing parties, and such intervention would not unduly broaden the
issues or delay the proceeding.

1. Contents of petition to intervene. A petition for leave to
intervene shall be in writings unltess made at tire commencement
of & hearingsy and must set forth the grounds of the proposed
intervention, the position and interest of the petitioner in
the proceeding, and whether the petitioner's position is in
support of or in opposition to the relief sought.
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2. When filed. A petition for leave to intervene in any
proceeding shatt must be filed no later than five business
days prior to or at the commencement of the hearings but mot
after except for good cause shown.

3. Number of copies. The petitioner shall furnish a copy of the
petition to each party to the proceeding and shall furnish the
board with the original and seven ten copies thereof.

4. Effect. Admission as an intervenor shat: must not be
construed as recognition by the board that such the intervenor
might be aggrieved by an order of the board in such the
proceeding.

History: Effective January 1, 1980; ahended effective May 1, 1993.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 6-01-04

13-01.1-02-08. Extensions of time for satisfaction of conditions
subsequent. A request for an extension of time in which to satisfy any
condition subsequent to an order of the board granting an application
shall be by motion in writing timely filed with the board.

1. Content of motion. The motion shall specify the particular
conditions subsequent which have not been satisfied and wupon
which an extension of time is requested, and shall state the
facts upon which the motion rests.

2. Service. A1l such motions shall be served by the movant on
the other parties to the original application proceeding.

3. Number of copies. At the time the original motion is filed,
seven ten additional copies shall be filed with the board.

4. Argument. The movant or any other party may argue the motion
before the board.

5. Disposition. Such motions will be granted or denied by the
board in its discretion.

History: Effective January 1, 1980; amended effective May 1, 1993.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 6-01-04
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CHAPTER 13-01.1-04

13-01.1-04-01. Notice. In those proceedings in which a hearing
is to be held, the board will, by order or otherwise, assign a time and
place for hearing, and notice will be 1issued. Where specified by
statute, notice will be given as specified in the statute. When the
notice procedure 1is not specified by statute, notice will be given at
least fourteen fifteen days prior to the date of the hearing, except in
cases of emergency.

The notice procedures of the board are as follows, unless
emergency circumstances require otherwise:

1. Proposed rules. Notice of proposed rules, inviting comments,
will be given to all known interested parties by mail. Notice
will also be published in the following newspapers:
a. Bismarck Tribune, Bismarck.

b. Devils Lake Daily Journal, Devils Lake.
c. Dickinson Press, Dickinson.

d. The Forum, Fargo.

e. Grand Forks Herald, Grand Forks.

f. Jamestown Sun, Jamestown.

g. The Minot Daily News, Minot.

h. Williston Pi=inms Reporter Daily Herald, Williston.

j. Valley City Times-Record, Valley City.

j. The Daily News, Wahpeton.

¥ a hearing 43 ilreid on a proposed rules nmotice of hearing

2. Bank applications. Notice of hearing on an application for an
organization certificate for a new bank will be issued at
least thirty days prior to the hearing on the application.
Notice will be mailed to all banks within the same service
area as the location of the proposed new bank and published
three times in the official newspaper of the county where the
proposed bank is to be located.
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3. Paying and receiving station applications. Notice of hearing
on an application for a paying and receiving station will be
issued in the same manner and to the same parties as specified
in subsection 2.

4. Separate facility applications. Notice of application for a
separate drive-in and walk-up facility will be dissued as
specified in sections 13-02-05-05 and 13-02-05-08.

5. Electronic funds transfer center applications. Notice of
intent to apply for authorization to establish an electronic
funds transfer center shall be issued as specified in section
13-02-06-12.

6. Move of bank to new location. Notice of hearing on an
application to move a bank to some place within the state
other than the town in which it is presently located will be
issued in the same manner and to the same parties as specified
in subsection 2.

7. Trust company and powers applications. Notice of hearing on
an application for an organization certificate for a trust
company, or for authority for a bank to exercise trust powers
will be issued in the same manner and to the same parties as
specified in subsection 2.

8. Savings and loan branch applications. Notice of hearing on an
application for a savings and Tocan branch will be issued at
least thirty days prior to the hearing on the application, and
will be published three times in the official newspaper of the
county in which the proposed branch is to be located.

The board may mail a copy of the notice to the chairperson of the
board of county commissioners in each county wherein citizens who are or
will be affected reside, and to the chief executive officer of each city
affected in the county.

- In addition, the board may, in those instances where it regularly
issues notice to the official newspaper of the county to be affected,
also issue the same notice to the official newspapers of the adjoining
counties, if those areas would similarly be affected.

The board may also give additional notice where it deems such
action appropriate.

The procedures outlined above may be altered by the commissioner
in cases of an emergency.

History: Effective January 1, 1980; amended effective May 1, 1993.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 6-01-04, 6-02-05, 6-03-02(8), 6-03-13, 6-03-13.3,
6-03-16, 6-05-01, 7-01-01, 28-32-02
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CHAPTER 13-02-07

13-02-07-01.1. Limitations. State-chartered savings and loan
.associations are authorized to establish a branch within the same
county, or any adjoining county in any city organized under the laws of
this state, not having an established banking institution.

History: Effective May 1, 1993.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-01-01, 6-01-04, 7-01-01

13-02-07-06. Hearing procedure. Hearing upon the application and
any protests, and appeal from any determination made, shall be had 1in
accord with the provisions of North Dakota Century Code section
28—32-05¢23 and North Bakota €entury €Code sections 283266 +through
28322+ chapter 28-32.

History: Amended effective May 1, 1993.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-01-01, 6-01-04, 7-01-01
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CHAPTER 13-02-15

STAFF COMMENT: Chapter 13-02-15 contains all new material but is not
underscored so as to improve readability.

CHAPTER 13-02-15
LOAN PRODUCTION OFFICES

Section
13-02-15-01 Definitions
13-02-15-02 Authorization of Loan Production Offices
13-02-15-03 Limitation
13-02-15-04 Permissible Activity
13-02-15-05 Loan Production Office Application
13-02-15-06 Revocation of Certificate of Authority
13-02-15-07 Appeal
13-02-15-01. Definitions. “Loan production office" means an

office in North Dakota which is apart from a North Dakota state-
chartered bank's main bank, banking house or office, walk-in and
drive-up facility, or paying and receiving station, where Tloans are
solicited but are not approved or disbursed.

History: Effective May 1, 1993.
General Authority: NDCC 6-01-04, 6-03-02
Law Implemented: NDCC 6-03-38

13-02-15-02. Authorization of 1loan production offices. The
commissioner or the board shall authorize the establishment of 1lean
production offices by state-chartered banks.

History: Effective May 1, 1993.
General Authority: NDCC 6-01-04, 6-03-02
Law Implemented: NDCC 6-03-38

13-02-15-03. Limitation. Loan production offices may not be
established when the establishment of such offices would impair the
applicant bank's capital structure. There are no population or
geographic restrictions applied to such offices in the state of North
Dakota. This chapter does not authorize the establishment of a loan
production office in North Dakota by state-chartered banks Tlocated in
other states.

History: Effective May 1, 1993.

General Authority: NDCC 6-01-04, 6-03-02
Law Implemented: NDCC 6-03-38
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13-02-15-04. Permissible activity. Loan production offices are
limited to the following activity:

1. Soliciting loans on behalf of a bank, banking house or office,
walk-in and drive-up facility, or paying and receiving
station.

Assembling credit information.

Conducting property inspections and appraisals.

Securing title information.

[S A B - R N

Preparing applications for loans, including making
recommendations with respect to action.

History: Effective May 1, 1993.
General Authority: NDCC 6-01-04, 6-03-02
Law Implemented: NDCC 6-03-38

13-02-15-05. Loan production office application. A 1loan
production office may not be established, or operated, by a
state-chartered bank until after the bank has submitted a written
application to the commissioner or board and received a certificate of
authority to operate such office. The application must describe with
regard to the loan production office the following:

1. The location.

2. A general description of the area where located, e.g.,
shopping center, supermarket, department store, etc.

3. The proposed activity for the location.

4. Whether the Tocation will be staffed, and if so, the nature of
employee compensation, whether an employee of the bank or a
fee and commission basis.

5. Description as to the types of loans to be solicited.

6. Any other information the commissioner determines necessary.

History: Effective May 1, 1993.

General Authority: NDCC 6-01-04, 6-03-02
Law Implemented: NDCC 6-03-38

13-02-15-06. Revocation of certificate of authority. The
commissioner shall revoke the certificate of authority for a locan
production office where it has been determined a loan production office
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has engaged 1in any activity not specifically provided for in section
13-02-15-04.

History: Effective May 1, 1993.
General Authority: NDCC 6-01-04, 6-03-02
Law Implemented: NDCC 6-03-38

13-02-15-07. Appeal. A bank whose certificate of authority has
been revoked may appeal the commissioner's decision for consideration of
the board if the appeal is filed within fifteen days after receipt of
notice of certificate revocation. Consideration of the board must occur
within sixty days after the date the appeal is filed.

History: Effective May 1, 1993.

General Authority: NDCC 6-01-04, 6-03-02
Law Implemented: NDCC 6-03-38
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CHAPTER 17-02-01

17-02-01-01.2. Definitions.

1. Unless specifically stated otherwise, all definitions found in
North Dakota Century Code section 43-06-01 are applicable to
this title.

2. "“Actual consultation" as used in North Dakota Century Code
section 43~06-02 means seeking or giving professional advice,
opinions, or assistance 1in conjunction with a licensed
chiropractor in this state with regard to a specific patient
for the purpose of providing chiropractic treatment to the

patient.

3. In this title, unless the context or subject matter otherwise
requires:

a. "National board" means the national board of chiropractic
examiners.

b. "Special purposes examination for chiropractic" means the
special purposes examination for chiropractic offered by
the national board.

History: Effective May 1, 1993.
General Authority: NDCC 43-06-04.1, 28-32-02
Law Implemented: NDCC 43-06-02
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17-02-01-02.1. Reciprocity. An_ applicant for reciprocal
licensure will be considered by the board if the following conditions
are met:

1. The applicant has a license and is 1in good standing to
practice chiropractic in another state or jurisdiction;

2. The applicant has been licensed to practice chiropractic for
at Jeast two years in the other state or jurisdiction;

3. The applicant has successfully passed the national board on an
earlier occasion; and

4. The applicant  successfully passes the special purposes
examination for chiropractic.

History: Effective May 1, 1993.
General Authority: NDCC 43-06-04.1, 43-06-10.1, 28-32-20
Law Implemented: NDCC 43-06-10, 43-06-10.1

17-02-01-13. License renewal and fees. Every chiropractor who
has been licensed by the board shall renew the license by remitting a
renewal fee not to exceed two hundred dollars on or before September
first of each year. A license which has not been renewed as a result of
nonpayment of the annual registration fee may be reinstated upon payment
to the board of past renewal fees plus an additional administrative fee
not to exceed four hundred dollars. Proof of appropriate continuing
education hours must be presented. If a license has not been renewed
during a continuous two-year period, no renewal of the license may be
issued unless the applicant passes the special purposes examination for
chiropractic. If a Tlicense has not been renewed during a continuous
five-year period, no renewal of the license may issue and the applicant
must pass the examinations required by North Dakota Century Code
sections 43-06-10 and 43-06-10.1.

History: Amended effective April 1, 1984; February 1, 1990; May 1,
1993. e

General Authority: NDCC 28-32-02
Law Implemented: NDCC 43-06-04.1

17-02-01-14. License renewal - Special purposes examination for
chiropractic. If a license has not been renewed for a period of two
years, no renewal of the 1license may be issued unless the applicant
passes the special purposes examination for chiropractic.

History: Effective May 1, 1993.
General Authority: NDCC 43-06-04.1, 28-32-02
Law Implemented: NDCC 43-06-13
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CHAPTER 17-02-04

17-02-04-06. Needle acupuncture.

1.

"Needle acupuncture” means a system of diagnosis and treatment

for the purpose of restoring the body back to health which
includes the utilization of needles which may be manipulated
or stimulated by hand as well as by electric, magnetic, light,
heat, or ultrasound. "Needle acupuncture"” does not include
electric point stimulation, the use of pressure adjunctive
techniques for muscle, ligamentous, or neurologic stimulation
or inhibition, or the drawing of blood for the purpose of
clinical diagnostic laboratory evaluation.

A chiropractor may only practice needle acupuncture if the

chiropractor is certified to practice needle acupuncture by

the board.

A  minimum of one hundred hours of ¢training in needle

acupuncture sponsored by a council of chiropractic education
accredited college of chiropractic is required before a
chiropractor may be certified to practice needle acupuncture.

The one hundred hours of training in acupuncture must be

certified by the sponsoring college and registered by the
sponsoring college with the secretary of the board.

When the required hours of training are registered by the

History:

sponsoring college, the board will issue the chiropractor a
letter certifying that the chiropractor is authorized to
practice needle acupuncture.

Effective May 1, 1993.

General Authority: NDCC 43-06-04.1, 28-32-02
Law Impiemented: NDCC 43-06-04.1
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CHAPTER 17-03-01

17-03-01-02. Telemarketing.

1. Chiropractors who use telemarketing, either personally or
through a professional company, are responsible for any
representations made or statements given.

2. All telemarketing must comply with the rules pertaining to
advertising adopted by the board.

3. Chiropractors who use telemarketing .are required to keep
records regarding the telemarketing for a period of two years.
The records must include the script used, the name of the
individual or company conducting the telemarketing, and the
dates the telemarketing was conducted.

4. Chiropractors must make available to the board a copy of their
telemarketing records upon the board's request.

History: Effective May 1, 1993.
General Authority: NDCC 43-06-04.1, 28-32-02
Law Implemented: NDCC 43-06-04.1, 43-06-15

17-03-01-03. Use of special purposes examination for chiropractic
for disciplinary purposes. The board may require any person who is
found to have committed unprofessional conduct to take the special
purposes examination for chiropractic. Passing the special purposes
examination for chiropractic may be made a requirement for continued
licensure or to unencumber a suspended license.

History: Effective May 1, 1993.
General Authority: NDCC 43-06-04.1, 28-32-02
Law Implemented: NDCC 43-06-15
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CHAPTER 24-02-01

24-02-01-02. General statement of policy and interpretative
rules.

1. Apprentice electricians. There are two categories of
apprentice electricians.

a. Apprentice electricians under the Jjoint apprenticeship
training committee training program approved by the
department of labor.

b. Electrician trainees who may not be eligible for the joint
apprenticeship training committee program and other
persons desiring to accumulate a sufficient time and
capability in the electrical trade to qualify them to
apply for permission to take the examination for
journeyman electrician's 1license. Licensed electrician
may supervise not more than three apprentices.

Any person may work as an apprentice under a licensed master
electrician, but the master electrician may not allow an
apprentice to work on any installation without direct constant
supervision by a North Dakota 1licensed electrician working
with the apprentice at the worksite.

Any master electrician who fails or refuses to comply with
this section or who fails or refuses to comply or demonstrate
compliance with this section at the request of the board or
its representative, shall subject his Ticense to nonrenewal,
suspension, or revocation by the board.
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Master electricians. A master electrician may exercise his
privileges as a licensed master for no more than one shop or
business. 4

Purpose and scope. The purpose of these standards is the
practical safeguarding of persons and of buildings and their
contents, from electrical hazards arising from the use of
electricity for 1light, heat, and power. It covers the
electrical conductors and equipment installed within or on
public and private buildings and other premises, including
yards, carnival and parking lots, also the conductors that
supply streetlighting, together with the associated equipment
necessary to its safe operation.

These standards, based on the National Electrical Code, are
the result of years of experience and research to meet the
demand for uniform standards to govern electrical wiring in
North Dakota, and provide basic rules for intelligent and
uniform installation and inspection.

A1l requirements contained herein must be given careful
consideration to ensure greatest permanence, convenience, and

safety. These standards do not constitute a design
specification for any particular installation, nor an
instruction manual for untrained ©persons. Skill and

experience are necessary factors for a safe and adequate
wiring installation. In cases where these requirements differ
or are in conflict with the requirements of the 4998 1993
edition, National Electrical Code and the 1988 edition, Life
Safety Code NFPA no. 101, the more restrictive requirements
shall be the minimum.

Administrative powers and duties. The executive director of
the North Dakota state electrical board, under the direction
of the board, shall administer laws, rules, and wiring
standards of this state, the electrical requirements of the
+99%6 1993 edition, National Electrical Code, and the 1988
edition, Life Safety Code NFPA no. 101. In all cases where
any action 1ds taken by the executive director to enforce the
provisions of any sections contained 1in these electrical
regulations, the #9898 1993 edition, National Electrical Code,
and the 1988 edition, Life Safety Code NFPA no. 101, such acts
must be done in the name of and on behalf of the state and the
executive director, in so acting for the state, shall not
render the executive director liable for any damages that may
accrue to persons or property as a resuit of any such act
committed in good faith 1in the discharge of the executive
director's duties, and any suit brought against the executive
director by reason thereof, must be defended by the state
until final termination of proceedings contained therein.

The electrical regulations of these standards, the 1996 1993
edition, National Electrical Code, and the 1988 edition, Life
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History:

Safety Code NFPA no. 101, may be modified or waived by special
permission in particular cases where such modification or
waiver 1is specifically permitted or in particular cases where
an advancement in the technology of electricity makes such
modification or waiver advisable in the best interest of the
people of North Dakota. Such "special permission" must, in
all cases, be obtained from the executive director in writing
prior to the commencement of the work.

The executive director or the electrical inspector shall have
the power to enter any building or premises at any reasonable
hour in the discharge of their duties, and it shall be
competent for them, when necessary, to remove any existing
obstructions such as laths, plastering, boarding, or
partitions, which may prevent an inspection of electrical
wiring and equipment; they shall also have the power to enter
any building used in whole or in part for the purpose of
public assemblage at any time when occupied by the public in
order to examine electrical wiring and equipment in such
building, and it shall be unlawful for any person to interfere
with them in the performance of their duties.

Amended effective January 1, 1981; January 1, 1984; October 1,

1987; January 1, 1990; January 1, 1993.
General Authority: NDCC 43-09-05
Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-03. General requirements. Electrical installations must
be planned to provide adequate capacity for the load.

1.

Wiring systems shall have conductors of sufficient capacity to
furnish each outlet without excessive 1line Toss or voltage
drop. The voltage drop may not exceed five percent at the
farthest outlet of power, heating and 1lighting loads, or
combinations of such loads.

ATl wiring materials must be 1listed by underwriters'
laboratories, Jincorporated, or other accepted testing
laboratories to safeguard life and property. It is the duty
of the electrical installer to secure permission from the
executive director to use materials, devices, and methods of
installation not specifically covered by these standards.

A1l installations must be made in a workmanlike manner with
special attention paid to the mechanical execution of work.
A1l conductors must be rigidly supported and all fittings
securely fastened. :

When wiring public school budeings, approval must be received

from the department of public instruction and the state
electrical board.
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5. Overhead conductors may not cross over water wells or known
sites where water wells may be drilled. A minimum distance of
twenty feet [6.10 meters] in all directions must be maintained
for overhead conductors.

6. Hospitals, nursing homes, homes for the aged, and all
dormitories which designed to house more than sixteen people
must be wired in metal raceway. Portable cleaning equipment
receptacle outlets must be installed in corridors and located
so that no point in the corridor along the floorline, measured
horizontally, is more than twenty-five feet [7.62 meters] from
an outlet. Spacing of receptacle outiets for dormitories and
homes for the elderly must be 1in conformity with section
210-52(a), t99e 1993 edition, National Electrical Code.

Exception: By special permission from the state electrical
board, receptacles in dormitorjes and homes for the elderly
may be located conveniently for the permanent fixture layout.

7. In the wiring of nursing homes and hospitals, reference must
be made to the state department of health and consolidated
laboratories for special requirements pertaining to operating
rooms, delivery rooms, and emergency lighting.

8. Aluminum conductors in sizes smaller than no. 6 may not be
used. Aluminum conductors installed and all corresponding
materials must be underwriters' laboratories listed. All
materials used must be installed according to the requirements
of the National Electrical Code. Connections must be made
with the type approved for aluminum. Consideration must be
given to the use of different types of metal.

History: Amended effective January 1, 1981; January 1, 1984; October 1,
1987; January 1, 1990; January 1, 1993.

General Authority: NDCC 43-09-05

Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-04. Places of assembly. This section covers all
buildings, structures, or portions of buildings designed or intended for
the assembly of one hundred or more persons.

Places of assembly 1include, but are not limited to: assembly
halls, auditoriums, 1including auditoriums in schools; mercantile,
business and other occupancies; exhibition halls; armories; dining
facilities, including restaurants; church chapels; dancehalls; mortuary
chapels; museums; skating rinks; gymnasiums and multipurpose rooms;
bowling lanes; poolrooms; clubrooms; places of awaiting transportation;
courtrooms; drinking establishments; and conference rooms.

Occupancy of any room or space for assembly purposes by less than
one hundred persons in a building of other occupancy, and incidental to
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such other occupancy, must be classed as part of the other occupancy and
subject to the applicable provisions.

When
projection
theatrical

such building structures or portions thereof contain a
booth or stage platform or area for the presentation of
or musical production, either fixed or portable, the wiring

for that area must comply with all applicable provisions of article 520,
4996 1993 edition, National Electrical Code.

(For methods of determining population capacity, see occupant load
value table, section 24-02-01-16).

| 2

History:

Hazardous (classified) locations. Hazardous areas located in
any assemblage occupancy must be installed in accordance with
article 500, 4998 1993 edition, National Electrical Code,
hazardous locations.

Temporary wiring. In exhibition halls wused for display
booths, as in trade shows, the temporary wiring must be
installed 1in accordance with article 305, +996 1993 edition,
National Electrical Code - temporary wiring, except approved
portable cables and cords shall be permitted to be laid on
floors where protected from contact by the general public.

Wiring methods. The fixed wiring method must be metal raceway
or nonmetallic raceway encased in not Tless than two inches
[5.08 centimeters] of concrete.

Adjacent areas separated by a firewall must be considered a
separate building and may be wired in nommetaiiic cab¥e any
approved wiring method in chapter 3 of the National Electrical
Code. (For the purpose of this section, a firewall is defined
as a wall conmstructed of sotid masonry or of holtlow masonry
umrits or of reinforced concrete With a two-hour fire rating.
The wall shall start at the foundation and extend continuously
through all floors to and above the roof 5 except where the
up tightly against the underside of the roof siab—3.

Exception: As provided in article 640, +99¢ 1993 edition,
National Electrical Code, sound reproduction and similar
equipment; in article 800, %998 1993 edition, National
Electrical Code, communication circuits, and in article 725,
1999 1993 edition, National Electrical Code, for class 1,
class 2, and class 3 remote control and signaling circuits,
and in article 760, +99¢ 1993 edition, National Electrical

Code, for fire protective signaling systems.

Amended effective January 1, 1981; January 1, 1984; October 1,

1987; January 1, 1990; January 1, 1993.
General Authority: NDCC 43-09-05
Law Implemented: NDCC 43-09-21, 43-09-22
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24-02-01-05. Hazardous locations.

1.

Oilfield 1installations must be classified in accordance with
the following American petroleum institute publications.

a. Recommended practice for classification of locations for
electrical installations at drilling rigs and production
facilities on land and on marine fixed and mobile
platforms. 500B, third edition, October 1, 1987.

b. Classification of locations for electrical installations
in petroleum refineries. 500A, fourth edition, December
1987.

c. Classification of locations for electrical installations
at pipeline transportation facilities. 500C, second
edition, July 1984,

Electrical wiring 1in grain elevators must conform with code
requirements, class II, division 1, under article 500, 3998
1993 edition, National Electrical Code. Al1l enclosures and
electrical equipment mounted in rooms containing grinders,
cleaners, roller mills, hoppers, open conveyors or spouts,
mixers, and other dust producing machinery must be labeled and
approved for class II, division 1 location, including motor
controllers of the type in which starting and running
contractors are oil immersed. General purpose enclosures may
only be installed in dustfree locations.

a. Surge protective capacitors must be provided for all
services in grain elevators receiving power from an
exterior overhead line. Surge protective capacitors may
be located inside or outside a building. If Tocated
within a building, each capacitor must be protected with a
fuse of proper voltage rating for the circuit and an
ampere rating not less than twenty nor more than thirty
amperes.

b. Where necessary to employ flexible connections in grain
elevators, dusttight flexible connectors and conduit must
be used.

c. Receptacles and switches installed in grain elevators must
be labeled and approved for a class II, division 1 dusty
location.

d. Electrical wiring and equipment installed in a grain
elevator which is not used commercially and having a total
capacity of less than ten thousand bushels [352.39 cubic
meters] and located in a rural district must conform to
class II, division 2, wunder article 500, +99¢ 1993
edition, National Electrical Code.
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History:

e. Electrical wiring and equipment in buildings or rooms
other than a grain elevator where grain is handled or
processed on a commercial basis such as rooms containing
grinders, augers, open spouts, roller mills, or similar
dust producing machinery, must be labeled and approved for
class II, division 1, under article 500, +s9¢ 1993
edition, National Electrical Code.

f. In buildings or rooms where grain is handled or processed
not on a commercial basis, such as rooms containing
grinders, augers, open spouts, roller mills, or similar
dust producing machinery, the electrical wiring and
equipment must conform to class II, division 2, under
article 500, 1998 1993 edition, National Electrical Code.

Exceptions: Rooms where grain is handled or processed
occasionally on a 1imited basis, general purpose equipment
may be used if approved by the local inspection authority.

Amended effective January 1, 1981; January 1, 1984; October 1,

1987; January 1, 1990; January 1, 1993.
General Authority: NDCC 43-09-05
Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-06. Grounding. Grounding must conform to article 250,
3990 1993 edition, National Electrical Code.

1.

The equipment grounding conductor must be spliced in the same
manner as branch circuit conductors except that solder may not
be used.

The neutral conductor may not be used as the equipment
grounding conductor and must be insulated except as provided
in section 250-60, +998 1993 edition, National Electrical
Code.

A1l metal boxes in structures containing metal lath, tinfoil
insulation, or other metallic barrier must be grounded.

At motor connections, a bonding jumper sized in accordance
with table 250-95, 4996 1993 edition, National Electrical
Code, must be provided around all flexible conduit in sizes
one~half inch [12.70 millimeters] and 1larger. The bonding
jumper is not required where a separate grounding conductor is
included.

Grounding of metal lighting standards.

a. Circuits run in nonmetallic conduit or buried directly in

the ground: the ornamental metal standard must be
grounded by use of a grounding conductor, not the neutral
conductor. This grounding conductor must be run
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History:

continuously throughout the system and properly bonded to
each standard by use of lugs. It must be connected to a
one-half inch [12.70 millimeters] by ten-foot [3.0-meter]
copperweld ground rod at each metal standard. The
ten-foot [3.0-meter] ground rod is driven in the center of
the metal standard base and projecting slightly above the
base. Both ground rod and grounding conductor must be
connected to the metal standards. The grounding conductor
must be in accordance with the +99¢ 1993 edition, National
Electrical Code and in no case smaller than no. 8 copper
or no. 6 aluminum.

b. Because of different characteristics of copper and
aluminum, devices such as pressure .terminal or pressure
splicing connectors and soldering lugs must be suitable
for the material of the conductor and must be properly
installed and wused. Conductors of dissimilar metals may
not be intermixed in a terminal or splicing connector
where physical contact occurs Dbetween dissimilar
conductors (such as copper and aluminum, copper and
copper-clad aluminum, or aluminum and copper-clad
aluminum), unless the device is suitable for the purpose
and conditions of use. Consideration must also be given
to dissimilar metals when grounding aluminum light
standards.

c. When circuits are run 1in metal conduit the ornamental
metal lighting standard must be grounded to the metal
conduit. No ground rod is required.

Amended effective January 1, 1981; January 1, 1984; October 1,

1987; January 1, 1990; January 1, 1993.
General Authority: NDCC 43-09-05
Law Implemented: NDCC 43-09-21, 43-09-22

24~-02-01-07. Branch circuits and feeders. Branch circuits and
feeders must comply with articles 210 and 215, 399¢ 1993 edition,
National Electrical Code.

1.

The total connected load must be divided as evenly as
practicable, between the two ungrounded conductors of a

three-wire system and three conductors of a four-wire wye
(120-208 volts) system.

A separate circuit with disconnect must be provided for the
purpose of operating or controlling electrical equipment on
heating plants. Wiring requirements for fixed electrical
space heating equipment is provided under articlie 424, 4i9%¢
1993 edition, National Electrical Code.

Dwelling occupancies having built-in baking or cooking units
installed separately must have an individual disconnect and
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4.

overcurrent protective device. Conductors supplying these
units must have a carrying capacity according to nameplate
rating.

A minimum of six appliance circuits must be installed in
kitchens that may be used to serve public gatherings such as
schools, churches, lodges, etc.

Dwelling type occupancies. Receptacle outlets must be
installed 1in accordance with section 210-52, 4998 1993
edition, National Electrical Code.

a. Lighting outlets in dwelling type occupancies must be
installed in accordance with section 210-70, 4+99e¢ 1993
edition, National Electrical Code.

b. A minimum of three circuits must be installed to supply
receptacle outlets in kitchen, pantry, dining room, and
breakfast room. These circuits may not supply other
outlets and must have conductors not smaller than no. 12.
Such circuits must be provided with overcurrent devices
rated at twenty amperes and must be known as appliance
circuits. Two of these circuits must supply receptacle
outlets on or near work counter area and so arranged that
adjacent receptacles are not on the same circuit.

c. In laundry at least one 20-ampere branch circuit must be
provided to supply laundry receptacles. See exceptions 1
and 2, section 210-52(e), and 220-4(c), +99¢ 1993 edition,
National Electrical Code.

d. Ground-fault protection for personnel must comply with
section 210-8, +998 1993 edition, National Electrical
Code.

Branch circuit and feeder calculations must comply with
article 220, +996 1993 edition, National Electrical Code.
Voltage drop must be taken into consideration when figuring
size of feeder or branch circuit.

Formulas for determining voltage drop or conductor size are:

Voltage drop = 21.6 X L ft. X I
C.M.A.

or
C.MA. =216 X L ft. X I
% drop X voltage

L = length in ft., one way

I = load in amps

E = volts

C.M.A. = Circular-mil area 21.6 multiplying
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History:

factor for copper 35 multiplying
factor for aluminum

Percent drop = permissible voltage drop times
voltage of circuit as follows:

3% of 208 = 208 X .03 = 6.24 volts
3% of 120 = 120 X .03 = 3.6 volts
3% of 240 = 240 X .03 = 7.2 volts
5% of 240 = 240 X .05 = 12.0 volts
Example:

240 volts, 1,000 ft. distance, 10 ampere
load, 5% drop .
21.6 X 1,000 = 21,600.0 X 10 = 216,000
216,000 divided by 26,250 (C.M.A. of No. 6)
8.2 volts (less than 5%)
216,000 divided by 16,510 (C.M.A. of No. 8)
13 volts (more than 5%)
120 volts, 8 ampere load, 100 ft. distance,
3% drop
21.6 X 100 = 2,160 X 8 = 17,280
17,280 divided by 6,530 (C.M.A. of No. 12) =
2.64 volts (less than 3%)
17,280 divided by 4,107 (C.M.A. of No. 14) =
4.2 volts (more than 3%)
or
21.6 X 8 amps X 100 ft. = 17,280
17,280 divided by 3.6 (volts representing 3%) =
5,008 C.M.A. (No. 12)
For 3-phase circuits, use formula, then
muitiply the results by .86

Amended effective January 1, 1981; January 1, 1984; October 1,

1987; January 1, 1990; January 1, 1993.
General Authority: NDCC 43-09-05
Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-08. Services. Electrical services must comply with
article 230, 1996 1993 edition, National Electrical Code.

1.

In general, the point of attachment of a service drop to a
building must be not less than ten feet [3.0 meters] above
the ground and must be at a height to permit a minimum
clearance of service conductors of ten feet [3.0 meters]
above walks and eighteen feet [5.48 meters] above driveways or
public roads. Where the form of the building will not permit
placing the attachment ten feet [3.0 meters] or more above the
ground, a mast or other suitable means must be used to obtain
the ten feet [3.0 meters] clearance.
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Perpendicular mast used for support of a service drop to low
buildings must be not less than two-inch [5.08-centimeter]
galvanized rigid steel conduit or intermediate metal conduit
fitted with storm collar flashing and offset reducer if
needed, at the lower end to accommodate a meter socket.

A span of one hundred ten feet [43.48 meters] must be
considered a maximum distance for a one hundred amp service
drop to a mast unless the mast is substantially guyed.

To eliminate moisture condensation, service raceways must have
provisions to prevent circulation of air from a warmer to a
colder section of the raceway (see section 300-7, 3996 1993
edition, National Electrical.Code).

Where the service conduit enters a switch, cabinet, or trough
through a knockout, the conduit must be bonded.

Switch location. A service switch or a manually operable
circuit breaker must be provided for each set of service
entrance conductors and located at a readily accessible point
not more than six and one-half feet [1.98 meters] above the
floor level and as near as possible to the entrance of the
conductors either inside or outside the building or structure.
If outside, this equipment must be approved for outside
location. In no case may the equipment be mounted lower than
two feet [.6096 meters] above grade level. Switch cabinets
should preferabiy must be of the dead front type. All service
equipment and panels to be mounted on inside of outside walls
of buildings housing livestock must be mounted at Tleast two
inches [5.08 centimeters] away from such outside walls by
means of a substantial backboard or frame. It is recommended
that the service entrance switch in residences be located in
the basement or on the first floor. In no case may
overcurrent devices be located in bathrooms, clothes closets,
stairways, or crawl space.

Rating of service switch. Any new or old dwelling where
service is altered, or where the dwelling 1is rewired, a
minimum one hundred amp service and rated panel must be
installed.

a. A one hundred ampere service must be installed using
conductors rated at one hundred amperes. The panel must
contain provisions for four double pole two hundred forty
volt three-wire circuits, one of which may be used as a
disconnect for not less than ten 2-wire one hundred twenty
volt circuits.

b. A pole top disconnecting means in rural areas is mandatory
on all overhead pole top meter installations. Disconnect
switches with an overcurrent protective device is optional
to the supplier of electric current.
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10.

c. Where a single stack service is used on a yard pole, it
must be considered only as a meter Tloop and the load
conductor must be treated as service conductors to
buildings.

Clearance from ground. Conductors must have a clearance of
not less than ten feet [3.0 meters] from the ground or from
any platform or projection from which they might be reached.
See section 225-18, 1996 1993 edition, National Electrical
Code.

Clearances from buildings for conductors not over six hundred
volts. See section 225-19, 3998 1993 edition, National
Electrical Code. Conductors must have a clearance of not less
than thirty-six inches [.914 meters] from windows, doors,
porches, fire escapes, or similar locations. Conductors run
above the top level of a window are considered out of reach
from that window.

Temporary service. Temporary service must be granted to any
contractor and this temporary service can be moved from place
to place with one certificate issued for- the first
installation and the same certificate will suffice for all
future 1locations. It is the responsibility of the contractor
to maintain the temporary service in good condition and
electrically safe at all times. If the power supplier finds
these conditions not being complied with, the supplier may
refuse hookup and notify the inspector covering that area who
has full authority to determine whether it be condemned or
rebuilt. At the expiration of ninety days it may be
considered a permanent service and all wiring connected must
comply with the provision pertaining to permanent wiring.

a. Each temporary service must be provided with the
electrical wiring certificate number, name, and license
number of electrician that issued the certificate. This
information must be applied in such a manner that it will
withstand the elements of weather.

b. Minimum requirements for temporary services. Outdoor
equipment must be weatherproof. (Wood enclosures are
unsatisfactory and should not be used.) Temporary service
must be grounded. (Butt pole ground is acceptable.) A
minimum clearance of ten feet [3.0 meters] above finished
grade must be provided for overhead service conductors.

c. Temporary wiring is not permitted without approval from
the state electrical board or Tlocal inspector, however,
this does not apply to a temporary pole service or wiring
for construction purposes.
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11.

12.

History:

Underground services: Underground service must comply with
article 230, part D, 4996 1993 edition, National Electrical
Code.

a. Cables or individual conductors on outside of buildings or
poles must be protected where subject to mechanical
injury. Where rigid metal conduit is used, a bushing must
be used on both ends. Sufficient slack conductor must be
left to allow for ground settling next to foundations.
Past experience indicates that the ground next to a
foundation has settled as much as three feet [.914
meters]. Where conduit is used on a pole to protect such
conductors, it must comply with the 3998 1993 edition of
the National Electrical Code. Metal conduit protecting
underground conductors on a pole or building must be
grounded.

b. Underground service conductors must be protected against
physical damage in accordance with section 300-5, +9%¢
1993 edition, National Electrical Code.

High voltage installations over six hundred volts. All wiring
installations containing circuits and equipment operated at
more than six hundred volts must comply with article 710, 19%9¢
1993 edition, National Electrical Code, along with the
following requirements:

a. All ducts, pull boxes, Jjunction boxes, and equipment must
be clearly marked with signs having white background and
red lettering by the word "DANGER" and value of operating
voltage.

b. A1l wiring and equipment must be bonded and grounded as
per article 250, 1998 1993 edition, National Electrical
Code.

Amended effective January 1, 1981; January 1, 1984; October 1,

1987; January 1, 1990; January 1, 1993.
General Authority: NDCC 43-09-05
Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-09. Overcurrent protection. Overcurrent protection must
comply with article 240, 1996 1993 edition, National Electrical Code.

1.

History:

Weatherproof sockets, pigtail sockets, or lampholders may not
be considered as cutout bases for plug fuses.

Overcurrent devices must be located at a height of no less
than eighteen inches [45.72 centimeters] above grade level.

Amended effective January 1, 1981; January 1, 1984; October 1,

1987; January 1, 1990; January 1, 1993,

179



General Authority: NDCC 43-09-05
Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-10. Wiring methods. Nonmetallic sheathed cable type NM,
NMC, and UF must be supported at intervals not to exceed three feet
[.914 meters] for two conductor cable and four feet [1.21 meters] for
three conductor cable and within twelve inches [30.48 centimeters] from
each cabinet, box, or fitting. For additional installation
requirements, see articles 336 or 339, 3199¢ 1993 edition, National
Electrical Code.

1. Agricultural buildings. This section covers all buildings
housing livestock, poultry, and other areas of similar or like
nature. All electrical wiring devices and equipment must be
installed in accordance with the provisions of article 547,
3996 1993 edition, National Electrical Code.

2. Electric metallic tubing may not be used in concrete below
grade, in concrete slab or masonry in direct contact with
earth. (A vapor barrier, if used, will have no affect on the
requirements of the section.) Electric metallic tubing may
not be embedded in earth or fill. »

3. Aluminum conduit may not be installed in contact with earth or
embedded in concrete.

4. Rigid metal conduit may be wused under all atmospheric
conditions and occupancies, except that ferrous raceways and
fittings protected from corrosion solely by enamel may be used
only indoors and in occupancies not subject to severe
corrosive influences. Conduits and fittings exposed to severe
corrosive influences must be of corrosion-resistant material
suitable for the conditions. Where practicable, the use of
dissimilar metals throughout the system must be avoided to
eliminate the possibility of galvanic action.

5. The installation of rigid nonmetallic conduit must comply with
the provision of article 347, 3996 1993 edition, National
Electrical Code.

6. Fertilizer rooms, meatpacking plants, salt processing plants,
and similar locations are Jjudged to be occupancies where
severe corrosive conditions are likely to be present. It is
recommended that nonmetallic conduit with nonmetallic boxes
and fittings be used as the wiring method for such
occupancies. Ferrous and nonferrous metal raceways may be
used providing the raceway, boxes, and fittings are properly
protected against corrosion. Wherever rigid nonmetallic
conduit 1is used as the wiring method, provisions must be made
for expansion. (Approximately one inch [2.54 centimeters] of
expansion per thirty feet [9.10 meters] of conduit per fifty
degrees Fahrenheit [28 degrees Celsius] temperature change.)
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History: Amended effective January 1, 1981; January 1, 1984; October 1,
1987; January 1, 1990; January 1, 1993.

General Authority: NDCC 43-09-05

Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-11. Motors, motor circuits, and controllers. Section
430-1, 996 1993 edition, National Electrical Code, 1is a guide to
general requirements.

1. For motor running protection, all three-phase motors must be
provided with three running overcurrent units.

2. The motor branch circuit overcurrent device must be capable of
carrying the starting current of the motor but may not exceed
two hundred twenty-five percent of the full load current of
the motor.

Exception: Where the two hundred twenty-five percent is not
sufficient for starting the motor, a higher rating or setting
overcurrent device may be used 1if approved by the state
electrical board.

3. All other wiring for motors, motor circuits, and controllers
must comply with article 430, 31996 1993 edition, National
Electrical Code.

History: Amended effective January 1, 1981; January 1, 1984; October 1,
1987; January 1, 1990; January 1, 1993.

General Authority: NDCC 43-09-05

Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-12. Boxes and fittings. Boxes must be of sufficient
size to provide free space for all conductors enclosed in the box in
accordance with article 370, 998 1993 edition, National Electrical
Code.

1. A1l wunused openings must be effectively closed with metal
plugs or plates.

2. Not more than one extension ring may be used on outlet boxes
unless special permission has been obtained from the
electrical inspector having jurisdiction.

3. Except as provided for in article 604, 3996 1993 edition,
National Electrical Code, boxes must be installed at each
opening, splice, or connection.

History: Amended effective January 1, 1981; January 1, 1984; October 1,
1987; January 1, 1990; January 1, 1993,

General Authority: NDCC 43-09-05

Law Implemented: NDCC 43-09-21, 43-09-22

181



24-02-01-13. Seasonal dwellings. Electrical wiring installation
in all seasonal dwellings must comply with the North Dakota wiring
standards and the +99¢ 1993 edition, National Electrical Code, with the
following exceptions:

1. Buildings without basements may be wired with a minimum of
sixty ampere service providing it is adequate for the load.

2. A minimum of two appliance circuits must be provided to supply
outlets in kitchen, dining room, and breakfast room.

3. Receptacle outlets must be dinstalled in accordance with

section 210-52(a), +99¢ 1993 -edition, National Electrical
Code. .

History: Amended effective January 1, 1981; January 1, 1984; October 1,
1987; January 1, 1990; January 1, 1993.

General Authority: NDCC 43-09-05

Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-14. Mobile home parks and recreational vehicle parks.
The electrical wiring in mobile home parks must comply with part B,
article 550, 4996 1993 edition, National Electrical Code. Mobile home
service equipment may not be mounted in or on the mobile home and must
be located at a height of no less than two feet [.6096 meters] above
finished grade level.

1. The electrical wiring in recreational vehicle parks must
comply with part B, article 551, #9968 1993 edition, National
Electrical Code. Lot service equipment must be located not
tess than two feet [.608 meters] nor more than six and
one-half feet [1.98 meters] above the ground.

2. Electrical enclosures located outdoors in mobile home parks or
recreational vehicle parks that house bare bus bars or
terminals must be provided with covers requiring a tool for
removal of such covers. Overhead conductors must have a
clearance above ground of not less than eighteen feet [5.48
meters] except in areas where it is impractical for movement
of vehicles or mobile homes, the clearance above ground may
not be less than twelve feet [3.66 meters].

History: Amended effective January 1, 1981; January 1, 1984; October 1,
1987; January 1, 1990; January 1, 1993.

General Authority: NDCC 43-09-05

Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-15. Athletic field lighting. Al1l lighted athletic and
sport fields supplied from a primary system must be provided with a
fused disconnect switch on the primary side. The switch must have
proper ratings with a lockable manual control handle. The installation
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of primary conductors installed underground must conform to section
24-02-01-08. The secondary conductors are considered service
conductors. For 1installation of service conductors, see article 230,
parts D, E, and F, +996 1993 edition, National Electrical Code. A main
disconnect switch on the secondary side is optional. A disconnecting
means at each pole or tower is not mandatory. Branch circuit panel
boards having a rating of no less than one hundred twenty-five percent
of the total connected load must be provided at each tower or pole. The
panel may be located at the top of pole or tower. Conductors supplying
panel must be calculated on the basis of one hundred twenty-five percent
of the total connected load. Wiring installed on pole or tower must be
in raceway; except, for flexibility at lamps, approved cable assemblies
will be permitted. A1l metal towers must be grounded to a one-half inch
[12.7 millimeter] by ten foot [3.0 meter] ground rod. The grounded
conductor on the secondary side must be grounded to the grounding
electrode. Metal boxes, raceways, cabinets and fittings, or
noncurrent-carrying metal parts of other fixed electrical equipment must
be grounded when required. (See article 250, 4998 1993 edition,
National Electrical Code.)

History: Amended effective January 1, 1981; January 1, 1984; October 1,
1987; January 1, 1990; January 1, 1993.

General Authority: NDCC 43-09-05

Law Implemented: NDCC 43-09-21, 43-09-22

24-02-01-19. Inspection fees.

1. Al electrical installations, including new Jjobs and
additional work on old installations, made in this state, must
have an electrical wiring certificate properly executed by the
master or class "B" electrician +n charge where supervising
the installation +s made of electrical wiring. The state
electrical board shall prescribe such form, and shall have on
hand a supply of such certificates for distribution to master
and class "B" electricians. Such certificate must consist of
the original and four five copies.

2. bYpon compltetions uses or vccupancys whichever is foremosts of
any etectricat instatiation where a mew entrance s instatieds
an extsting entrance is aitereds a buiiding +s moveds or where
three hundred doldarss the master or ciass “B® etectrician
be forwarded at omce to the state electrical boards Bismarcks
companys mumicipal pilants or +to the person or persons or
Fhe fourth copy must be retaimed by the master or class “B®
Before work commences on any electrical installation where a
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new entrance js installed, an existing entrance is altered, a
building 1is moved, or where the cost of the repajr work or
additional installation exceeds three hundred dollars, the
master or class "B" electrician supervising such installation
shall execute an electrical wiring certificate and distribute
the various copies as directed. The gold copy of the
certificate must be forwarded to the electrical inspector and
the canary copy to power company before work is commenced.
Within fifteen days of completion, use, or occupancy,
whichever 1is foremost, the white and green copies must be
forwarded to the office of the state electrical board, along
with the proper fee. The pink copy must be retained by the
master or class "B" electrician and the manila copy must be
left in, or on the panel or given.to the owner. All six
copies must contain a description of the work and the legal
description of the location.

The electric wiring certificates shall be available from the
state electrical board at Bismarck, North Dakota, upon request
of any master or class "B" electrician holding a current
license from the electrical board.

A copy of an electrical wiring certificate must be filed with
the power supplier before an electrical idinstallation may be
energized.

Inspection fees shall be as follows:

Job Cost Inspection Fee

Up to $300.00 $15.00 (minimum fee)

$300.00 to $3,000.00 $15.00 for the first $300.00
plus 2% on balance up to
$3,000.00

$3,000.00 to $10,000.00 $69.00 for the first $3,000.00
plus 1.5% on balance up to
$10,000.00

$10,000.00 to $15,000.00 $174.00 for the first $10,000.00
plus 1% on balance up to
$15,000.00

$15,000.00 to $100,000.00 $224.00 for the first
$15,000.00 plus 1/2 of 1%
on balance up to $100,000.00

Over $100,000.00 ‘ $649.00 for the first
$100,000.00 plus 1/4 of 1%
on balance
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10.

11.

Inspection fee must accompany the copies of wiring
certificates which must be forwarded to the state electrical
board, box 857, Bismarck, North Dakota 58502.

Whenever an electrical installation made by or under the
supervision of a master or class "B" electrician is comrected
amd commenced or in use without submitting an electrical
wiring certificate, as directed in subsection 2, the
certificate may be considered late and the normal inspection
fee, as required under this section, is increased in the
amount of twenty-five dollars. When In addition, when time
and travel is expended by employees of the board to obtain a
late certificate, an investigative fee may be charged to cover
the costs incurred. Costs to be calculated at a rate of
twenty~-five dollars per hour and twenty cents per mile of
travel.

Corrections. Whenever a correction order 1is written and
corrections are not completed within the allotted time, there
shall be an administration charge of twenty-five dollars,
which must be paid to the board by the master or class "B"
electrician. -

A1l reinspections must be paid for by the electrical
contractors at a cost of twenty-five dollars per hour with a
minimum charge of twenty-five dollars.

The electrical inspection fee must be based on the total
amount of the electrical contract or total cost to the owner
including extras.

The following items need not be included in the cost:

a. Appliances, including dishwashers, heat pumps,
air-conditioners, disposals, etc.

b. Electric heating panels, including heating and
air-conditioning units.

c. Electric motors.

d. Trenching, concrete basis for streetlighting and traffic
signal standards.

The electrical contractor is responsible to collect the proper
inspection fee on each installation. When the owner furnishes
the material and the electrical contractor furnishes the
labor, the owner shall provide the electrical contractor with
the total amount expended for electrical materials used in
connection with the installation, and the electrical
contractor shall then calculate and collect the necessary
inspection fee from the owner. Whenever electrical materials
are removed from an existing dinstallation and placed at
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another location, the electrical contractor shall estimate the
cost of these materials and include the amount in the job cost
for the purpose of calculating the proper inspection fee.

12. The 1inspection fee for all motor-driven passenger or freight

elevators and dumbwaiters installed in North Dakota shall be
as follows:

Elevators and dumbwaiters having horsepower rating
up to 5 horsepower - $20.00

Elevators and dumbwaiters having horsepower rating
5 horsepower through 15 horsepower - $40.00

Elevators and dumbwaiters having horsepower rating
over 15 horsepower - $60.00

The master electrician having supervision of elevator or
dumbwaiter installations shall obtain electrical wiring
certificates from the state electrical board. The certificate
form must be complieted, signed by the master electrician, and
forwarded to the state electrical board, Bismarck, North
Dakota, with the inspection fee.

13. Electrically driven irrigation machines. Each center pivot
system, a flat fee of fifty dollars. A1l other types, the fee
must be based on cost of electric material and labor (see
section 24-02-01-19). .

14. Requested inspections. For inspections not covered in this
section or special services, the fee must be twenty dollars
per man hour, including traveltime, plus twenty cents per mile
traveled.

15. For requested inspection by an owner on wiring done by the
owner, the inspection fee must be as stated in this section,
except the minimum must be twenty-five dollars. Owner wiring
may be done on property occupied by the owner. Certification
and inspection is required as stated in subsection 1.

History: Amended effective January 1, 1981; January 1, 1984; October 1,
1987; January 1, 1990; March 1, 1990; January 1, 1993.

General Authority: NDCC 43-09-05
Law Implemented: NDCC 43-09-21, 43-09-22
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MAY 1993

CHAPTER 25-01-01

25-01-01-01. Organization of state board of funeral service.

1.

History. The 1905 1legislative assembly enacted Tegislation
providing for a state board of embalmers and regulating the
licensure and practice of embalming. The 1963 legislative
assembly enacted legislation empowering the board of embalmers
to license and regulate funeral establishments in this state.
The 1989 legislative assembly redefined rules for Tlicensed
embalmers and funeral directors and placed crematories under
their jurisdiction. These enactments are codified as North
Dakota Century Code chapter 43-10. It is the responsibility
of the board to uphold high ethical and professional standards
in the practice of embalming and in the conduct of business of
funeral establishments in this state.

Board membership. The board consists of the state health
officer and three practicing embalmers appointed by the
governor. The appointed members of the board serve four-year
terms, with not more than one term expiring on June thirtieth
of each year.

Officers of the board and executive secretary. The members of
the board elect from board membership a president, a
secretary, and a treasurer. The board may hire an executive
secretary, who may be an officer of the board, to transact the
business of the board. The board may also hire any other
individual deemed necessary for special work relating to the
business of the board.
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4. Inquiries. Inquiries regarding the board may be addressed to
the executive secretary and treasurer:

Mr. Rodger E. Haugen

Executive Secretary and Treasurer
State Board of Funeral Service
P.0. Box €63 633

Devils Lake, North Dakota 58301

History: Amended effective January 1, 1982; July 1, 1983; October 1,
1989; May 1, 1993.

General Authority: NDCC 28-32-02.1
Law Implemented: NDCC 28-32-02.1
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CHAPTER 25-01-02

25-01-02-01. Compliance with rules and statutes. A1l licensees
shall comply with the requirements of this title and laws on embalming,
and the laws, rules, and regulations of the state department of health
and consolidated laboratories, for the purpose of protecting the public
health.

History: Amended effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05, 43-10-06

25-01-02-03. Amendment of rules. This title may be amended by
the board of embatmers funeral service at any time and in any manner it
shall deem necessary, and any new or amended regulations shall be
effective when promulgated by the board, approved for legality by the
attorney general, adopted by the board, all licensed embalmers duly
notified, and ten days after publication in the North Dakota
Administrative Code.

History: Amended effective May 1, 1993,
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05, 43-10-06
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CHAPTER 25-02-01

25-02-01-01. Definitions. As used in this article:

1.

"Approved school of embalming" means one accredited by the
American board of funeral service education or the national
conference of funeral service examiners.

"Embalmer" means a person duly licensed as such under the laws
of North Dakota to practice mortuary science or who engages in
the practice of embaliming.

"Funeral director or funeral service practitioner" means a
person duly 1licensed under the Tlaws of North Dakota to
practice mortuary science who engages in the practice of
funeral service or funeral directing.

"Funeral service establishment" means any place of business

[

N

[

conducted at a specific street address or location devoted to
care and preparation for burial or transportation of dead
human bodies,

"Intern embalmer" means a person engaged in learning the
practice of embaiming under the instruction and personal
supervision of a duly licensed and registered embalmer, except
no person shall serve or attempt to serve as an intern
embalmer until the person has filed a registration with the
board of embaimers funeral service.

"Practice of embalming" means preparing dead human bodies for
burial or removal by the injection of antiseptic or
preservative preparations into the skin, the blood vessels, or
cavities of the body, and the external application of
antiseptic solution, or taking charge of the remains of those
dead of any communicable disease, preparing dead human bodies
for shipment, or holding oneself out to do any of the above
acts by advertising or any other means.

"Preparation of dead human bodies for burjal® includes
preparation of dead human bodies by cremation.

"Practice of funeral service" means:

a. Supervising the receipt of custody and transportation of a
dead body for its disposition or for shipment to another

location;

b. Entering into contracts with a third party for the
providing of professional services requlated under this

chapter;
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c. Embalming or otherwise preparing a dead human body for
disposition or transportation;

d. Supervising arrangements for or conduction of a funeral
service, graveside service, or memorial service;

e. Cremation, calcification, or pulverization of the dead
human body or its remains;

f. Supervising arrangement for or actually facilitating the
disposition or direct disposition or transportation of a
dead human body;

g. Supervising sales or funeral merchandise by a funeral
establishment;

h. Managing or otherwise being responsible for the practice
of funeral service in a licensed funeral establishment;
and

i. Supervising sale of prearranged funeral plans or
contracting with or employing dindividuals to sell
prearranged funeral plans through a Tlicensed funeral
establishment.

"Practice of funeral directing” means the work of preparing

10.

for the burial or disposal of dead human remains by embalming
or otherwise, or for the case of dead human remains for
funeral services, transportation, burial, or cremation, or the
holding oneself out as being engaged in such work or being in
the general control, supervision, or management of the
operations of a funeral establishment or the practice of
funeral service.

"Practice of mortuary science" means engaging in the practice

11.

of embalming, funeral service, or funeral directing, or using
the word “funeral director", "director", "undertaker",
"mortician", "funeral service practitioner”, or any other
title 1implying one is engaged in the business of the practice
of embalming, practice of funeral service, or the practice of
funeral directing.

Wherever 1in this chapter the licensee is referred to as "him"

History:

or "his" or in such reference as to the male gender it can
also be substituted for "she" or "her" or in such reference to
the female gender with equal significance.

Amended effective April 1, 1979; May 1, 1993.

General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05
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25-02-01-02. Preparation room. The North Dakota board of funeral
service recommends that all funeral directors contact either prime
health care facilities in their area or waste disposition companies
established to to handle wastes to arrange suitable disposition pending
further state and federal regulations. Every preparation room shall be
provided with proper and convenient receptacles for refuse. Waste
material shall be packaged in a plastic or nonporous bag and sealed at
the conclusion of each case and the public health thereby maintained.

History: Amended effective July 1, 1983; May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-06
Law Implemented: NDCC 43-10-05, 43-10-06

25-02-01-03. Preparation room equipment. Every preparation room
shall be equipped with a sanitary embalming table, and such table shall
be provided with running water. Every plumbing fixture, receptacle, and
water supply tank shall be provided with a proper air gap or other
acceptable device to prevent backflow into the water supply. All
plumbing shall comply with North Dakota Administrative Code article
62-03, the State Plumbing Code. Every embalming room must be equipped
with an exhaust fan below tabletop height and an eyewash station with
the potential for running cold water only, continuously for fifteen
minutes, in an unobstructed area.

Every embalmer must:

1. Maintain a formaldehyde monitor report;

2. Post hazardous signs on the outside preparation room door;

3. Label storage area for chemicals or hazardous chemicals;

4. Keep a cover on any embalming machine;

5. Store and utilize a safety shield or mask, protective
clothing, and rubber gloves;

6. Maintain a splash tube on a functioning hydroaspirator; and

7. Maintain data sheets, training records, and Sharp's trainer.

History: Amended effective March 1, 1985; May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-06
Law Implemented: NDCC 43-10-05, 43-10-06

25-02-01-04. Instruments and appliances. All instruments and
appliances used 1in the embalming of a dead human body shall be
thoroughly cleansed and sterilized by boiling or by immersion for ten
minutes in a one percent solution of chlorinated soda, or other suitable
and effective disinfectant, immediately at the conclusion of each
individual case and or autoclave.

194



History: Amended effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-06
Law Implemented: NDCC 43-10-05, 43-10-06

25-02-01-05. Mortuwaries Funeral establishments. All mortwaries
funeral establishments shall be kept and maintained in a clean and
sanitary condition and all embalming tables, hoppers, sinks,
receptacles, instruments, and other appliances used in the embalming of
dead human bodies shall be thoroughly cleansed and disinfected with a
one percent solution of chlorinated soda, or other suitable and
effective disinfectant, immediately at the conclusion of each individual
case.

History: Amended effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-06
Law Implemented: NDCC 43-10-05, 43-10-06

25-02-01-06. Attire while embalming. Every person, while engaged
in actual embalming, shall be attired in a clean and disposable sanitary
smock or gown and should, while so engaged, wear rubber impervious
gloves, disposable facial mask, or safety shield, and disposable shoe
covers.

History: Amended effective May 1, 1993.
General Authority: NDCC 43-10-05, 43~-10-06
Law Implemented: NDCC 43-10-05, 43-10-06

25-02-01-09. Shipment of bodies. Only under supervision of a
North Dakota licensed emb=3mer funeral service practitioner can bodies
be shipped or transported from point to point in North Dakota, or from
any point in North Dakota to any other state upon compliance with
shipping regulations of the state department of health and consolidated
laboratories.

History: Amended effective July 1, 1983; May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-06
Law Implemented: NDCC 43-10-05, 43-10-06

25-02-01-10. Refusal to provide service. A licensed practitioner
may not refuse service to anyone because of a significant contagious or
infectious disease. Refusal of any licensed practitioner to provide
service to anyone because of a significant contagious or infectious
disease may result in a revocation of that practitioner's license in
accordance with North Dakota Century Code section 43-10-16.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-06, 43-10-16
Law Implemented: NDCC 43-10-05, 43-10-06, 43-10-16

195



CHAPTER 25-02-02

25-02-02-01. Application for license. An application for an
-embalmer's license shall be written on a form provided by the state
board of embaimers funeral service. The application shall contain the
person's full name, age, place of residence, recent photograph, and any
other provisions as may be from time to time required by the board. The
application shall be accompanied by a designated fee mot +o exceed
twenty—five dodrars which shall entitle the applicant to examination of
the state rules and laws, and by affidavits of at least two reputable
residents of the county in which the applicant resides or proposes to
engage in the practice of embaiming funeral service to the effect that
the applicant is of good moral character and temperate habits.

History: Amended effective March 1, 1985; May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-11, 43-10-13

25-02-02-02. Quailifications for Tlicensure. To qualify for a
license as an embalmer or funeral director, the applicant shall comply
with all of the following requirements:

1. Be of good moral character and temperate habits.

2. Furnish evidence of successful completion of an accredited
four-year high school course of study.

3. Furnish evidence of satisfactory completion of at least two
years of accredited college or university course of study (one
year means a minimum of thirty semester hours or a minimum of
forty-five quarter hours): The Ffollowing +s the suggested
course of study s adopted by the state board of embalmers at
an accredited college or university with credit evaluation in
course areas as follows:

Freshman ¥Year

Freshman English English 1843162 3 3
Gemeral Biology Biolr 165164 4 4
Governwent Economies) 3 3
FPoandamenrtals of Speech Spr 6t 3

Erewenrts of Accounting Acetr 162 3
Mititary Science M-S+ 1362 + 2
Physicat Education P~E- +61+162 ¥ +

Sophomore Year
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Microbtotogy Bact- 162 %
Human Anatomy Amrat- 264 3
Pers+- and Prev: Hygiene Bact- 242 3
Gemerat Psychology Psy- 16+ 3
Frrtroduction to Sociology Soc+ 261 5
Busimess baw B+ 315 3
or

Bus+ Reports and better

Mititary Science M-S 261+262 + 2
Physicat Education PE- 261+262 + +

History:

Ma

1

The applicant must complete courses in communications, twelve
semester hours including speech and English; social science,
fifteen semester hours, including sociology and psychology;
natural science, eighteen semester hours, including general or
inorganic chemistry, biology or zoology, microbiology or
anatomy; business, nine semester hours, including accounting,
business law and business management; and electives, six
semester hours.

Has compreted Show evidence of completion of a course of
instruction and graduated from a school of embalming as
accredited by the American board of funeral service education
or any successor recognized by the United States office of
education for funeral service education.

Furnish a certified record containing a 1list of subjects
completed with the individual grades or rating from the school
described in subsection 4.

Has served Demonstrate completion of at least twelve months
internship after completion of educational requirements during
which time the applicant has assisted in the preparation of
not less than twenty-five bodies as evidenced by reports on
file with the executive secretary and has been present at ten
funeral arrangements and submit a report on the completed
funeral services.

Demonstrate to a licensed embalmer proficiency in the art of
embalming. Final embalming report to indicate by affidavit
signed by a licensed North Dakota embalmer that the intern is
proficient in embalming.

Amended effective April 1, 1979; July 1, 1983; March 1, 1985;

1993,

General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-11

25-02-02-03. Examination for licensure.
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Questions used.

a. Conference questions may be used in the examination.
Written answers to these questions shall be examined and
passed upon at the direction of the board. Examination of
the lawss ruiesy amd regulations of tihre state department
of freaith shalt be given at +the regular +time of
statisticat servicesr A general average of seventy-five
percent correct answers must be attained by the applicant.

b. A passing grade on any single subject shall be sixty-five
percent.

c. The national board examinations as provided by the
American conference of funeral service examining board and
approved by the state board of embatmers funeral service
may be used in Tieu of the examinations on the following
subjects: anatomy, embalming, chemistry, pathology,
bacteriology, mortuary administration, and restorative
arts as provided by the state board.

Failure to pass examination.

a. Should the applicant fail in one or more of the subjects
covered by the examination, the applicant shall be allowed
to again appear before the board within a year of the time
of the applicant's first examination and be examined only
on the subjects in which the applicant failed, with a
passing mark. If the applicant then passes in all
subjects so taken, the applicant shall be entitled to a
Ticense without the payment of any additional fees.

b. Should the applicant fail in any one subject on the second
reexamination, the applicant shall submit any additional
credentials as required, shall be reexamined in all
subjects, and shall accompany the applicant's request for
reexamination with a designated fee of fifteen doiiars.
In addition, the applicant shall pay for the actual cost
of the examination.

Examination dates. Examinatijon of North Dakota laws and rules
must be given by the division of vital records, North Dakota
state department of health and consolidated laboratories,
state capitol, 600 east boulevard, Bismarck, ND 58505. Time
of examination must be arranged by the examinee and the
department. The board of funeral service shall issue a card
indicating eligibility of the examinee to take the
examination. The board shall hold at least one meeting
annually for the purpose of examining applicants for
embalmer's Tlicense. Applicants of record shall be duly
notified a reasonable time prior to an examination as to the
time and place of the examination. The secretary of the board

198



History:

General Authority: NDCC 43-10-05

with the assistance of other members of the board may give
special examinations during any regular meeting when 1in the
opinion of the board it is necessary to prevent undue hardship
upon applicants who may wait many months for the regular
examination. These special examinations shall be consistent
with all provisions of law and the rules and regulations for
the examination for licensure.

Amended effective April 1, 1979; May 1, 1993.

Law Implemented: NDCC 43-10-12

25-02-02-04. License renewal, destruction, suspension, and
reinstatement, and renewal of lapsed license.

1.

Date of renewal. The 1license to practice embalming or
preparing dead human bodies shall be issued for one year only
but shall be renewed by the board upon payment to the
treasurer of the annual renewal fee as designated by the
board. Fhe amount of the fee shall nmot exceed fifty dotiars—
The board may refuse to issue or renew the license for cause.
The executive secretary of the board shall notify each holder
of an embalmer's license thirty days prior to the renewal
date. A retired embatmer funeral service practitioner who has
been licensed by the board for fifty or more years may be
given a paid up honorary membership certificate as long as the
embalmer is not engaged in active practice.

Loss or destruction of original license. In the event of the
loss or destruction of the original Tlicense issued to any
embatmer funeral service practitioner, the secretary of the
state board of embaimers funeral service 1is authorized to
issue a duplicate license upon verified proof of the loss or
destruction of the original license.

Causes for which the board may refuse or suspend a license.
The board may refuse to renew or suspend a license for any of
the following:

a. Conviction of an offense where the board determines that
the offense has a direct bearing upon a person's ability
to serve the public as an embalmer or where the board
determines pursuant to North Dakota Century Code section
12.1-33-02.1 that the person, following conviction of any
offense, is not sufficiently rehabilitated.

b. Misrepresentation or fraud in the conduct of the business
of the profession of an embalimer.

c. Solicitation after death or while death is impending for
embalming business by the 1licensee, or by the agents,
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assistants or employees of the licensee. This subdivision
does not prohibit general advertising.

d. Gross immorality.

e. Aiding or abetting an unlicensed person to practice
embaliming.

f. Violation of any provision of North Dakota Century Code
chapter 43-10.

g. Violation of any state Tlaw or municipal ordinance or
regulation affecting the handling, custody, care, or
transportation of dead human bodies.

h. Refusing to surrender promptly the custody of a dead human
body upon the express order of a person lawfully entitled
to its custody.

i. Gross negligence or gross incompetency in the practice of
embalming or funeral directing.

emrswing year— Knowingly violating any state or federal
laws regarding funeral service.

Reinstatement of revoked 1license. A licensee whose license
has been revoked can be reinstated only by the unanimous
consent of the board and upon passing such examination and

investigation as the board may deem necessary and proper under
all circumstances.

Peer review committee. The board may appoint a peer review

committee as needed consisting of not more than four persons
who are licensed to practice funeral service and an assistant
attorney general assigned to the state department of health
and consolidated laboratories to advise the board on standards
of practice and other matters relating to specific complaints
as requested by the board. Peer committee's so appointed must
be paid mileage and per diem and other necessary expenses as
established by North Dakota Century Code section 54-06-09 by
the board.

Renewal of lapsed license. A person who formerly was licensed

under this chapter may apply for relicensure on the lapsed
license renewal form furnished by the board after paying the
yearly late fee for each year that the Tlicense has been
lapsed, not to exceed five years. If the period that the
license has been lapsed 1is Jlonger than five years, the
applicant must pass such examination, investigation, and fees
as the board may deem necessary and proper under the
circumstances.
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History:

Amended effective July 1, 1983; March 1, 1985; May 1, 1993.

General Authority: NDCC 43-10-05, 43-46-02
Law Implemented: NDCC 43-10-13, 43-10-15, 43-10-16, 43-10-17, 43-10-18,

43-10-19

25-02-02-05. Licensure by reciprocity.

1.

History:

Education and experience requirements. Applicants for license
through reciprocity with other states must meet educational
and experience requirements in conformity with the
requirements of the North Dakota state board of embatmers
funeral service.

License through examination. Consideration for reciprocity
will be given only to embaimers an_embalmer or funeral
director who secured through examination the license on which
they apply for reciprocal license, who were at the time of
taking such examination and securing such license an actual
and legal resident of the state that issued the 1license, and
who have been actively engaged in the practice of their
profession as a licensed embalmer or funeral director for a
period of not less than one year preceding the filing of an
application for reciprocity.

Fee. The applicant must pay the fee of ome humndred doiiars
designated licensure fee determined by the board.

Submit to examination. A licensee through reciprocity shall
submit to an examination at the time and place designated by
the board for the purpose of taking a written examination on
the lawss and ruless and regutations of North Dakota regarding
the practice of embaiming funeral service.

Amended effective July 1, 1983; March 1, 1985; May 1, 1993.

General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-14

25-02-02-06. Intern embalmer or funeral director.

1.

Application.

a. The application for registration as an embalmer's or
funeral director's intern shall be made upon a form
approved by the board and verified by the applicant and
accompanied by the designated fee. This registration will
be valid for one year only provided the intern is under
the supervision of a registered embalmer holding a North
Dakota Ticense residing in North Dakota. Such
registration may not be renewed more than three times.

b. The 1intern license shall be issued for a period of twelve
months,
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History:

Qualifications for internship. In order to qualify as an
embalmer's or funeral director's intern, the applicant shall
comply with the following requirements:

a. Be eighteen years of age.
b. Be of good moral character.

c. Furnish evidence of having completed an accredited
four-year high school course of study and evidence of
completion of two years of accredited college or
university studies.

d. Reside 1in same city in which the licensed embalmer under
whom the intern is registered maintains a fully equipped
embalming establishment.

e. Graduated from an accredited college of mortuary science.

Certification. The state board of embaimers funeral service
shall pass wupon every application for dinternship at its
regular meeting. The applicant shall be duly notified whether
the applicant has been accepted or rejected after a majority
vote of the board has been received. The executive secretary

may approve internship enrollment subject to final approval of
the board.

Intern register. The executive secretary of the board shall
keep a separate register for interns.

Lapsed certificate. In case an intern has allowed the
certificate of internship to lapse for thirty days or more, no
reregistration shall be permitted so as to make the intern's
registration continuous from the date of the intern's original
registration.

Monthly report. Each registered intern must submit a report
to the executive secretary of the state board of embaimers
funeral service by the fifteenth of the month stating all
cases in which the intern has assisted during the preceding
month. This report is to be made on forms furnished by the
state board of embaimers funeral service. Ten reports of
funeral arrangements and funeral services must be submitted
during the final six months of internship.

Employment of one intern embalmer  funeral service
practitioner. In order to maintain a high standard of
instruction, a licensed embalmer funeral service practitioner
shall be permitted to have only one registered intern embaimer
funeral service practitioner working for the embaimer funeral
service practitioner at any one time.

Amended effective April 1, 1979; July 1, 1983; May 1, 1993.
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General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-02-02-07. Prohibited acts. It is unlawful for:

1. Any individual who is not 1licensed under this chapter to
embalm or otherwise use a method or technique which invades
the dead human body to prepare that human body for burial or
other disposition.

2. Any individual who is not licensed under this chapter to act
as or represent himself to be a funeral director, director,
funeral service practitioner, embalmer, or apprentice.

3. Any person not issued a funeral establishment license under
this chapter to operate or manage, or to hold oneself out as
operating or managing, a funeral establishment.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-10, 43-10-22

25-02-02-08. Exemptions from licensure. The following activities
are exempt from licensure under this chapter:

1. Transportation of a dead human body in accordance with other
applicable state and federal laws.

2. Ambulance or other emergency transportation of a dead human
body.

3. Performing funeral, graveside, or memorial services by members
of the clergy.

4. Assisting a North Dakota licensed embalmer regérding disasters
or special emergencies by individuals licensed in other states
as embalmers or funeral directors if applicable.

5. Nonprofessional tasks or activities which do not require
independent, professional Judgment which are required of
persons employed by a funeral establishment wunder the
supervisor of a North Dakota licensed embalmer.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-10
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CHAPTER 25-03-01

25-03-01-01. Funeral home license. A funeral home license shall
not be transferred from one owner to another. The new owner shall
submit an application for a new license to the executive secretary of
the state board of embaimers funeral service, accompanied by a Iicense
fee of £ifty doittars the designated licensure fee. The funeral home
Ticense is issued in conjunction with a North Dakota emtraimer*s funeral
service license. Should the licensee signing the funeral home license
application no longer be associated with the funeral home, the licensee
shall notify the state board of embaimers funeral service. No funeral
home license shall be valid unless the funeral home 1is under the
supervision of a Tlicensed embalmer or funeral director. A change in
Ticensed personnel or funeral home name change or location supervising
the funeral home shall require a new funeral home license.

History: Amended effective July 1, 1983; May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05
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CHAPTER 25-03-03

25-03-03-01. Disclosure of merchandise and services. Each
funeral home, at the time of selection of merchandise and services from
the funeral home, shall disclose in writing to the person or persons
making the selection:

1. The total price at retail of the merchandise and services
selected and a listing of what merchandise and services are
included in the total.

2. The price at retail of each item of supplemental service or
merchandise requested.

3. The amount of cash advance to the extent that it is known or
can be ascertained at the time of the selection.

4. The terms by which payment for merchandise and services is to
be made.

5. A listing of the funeral goods and services selected must be
given to each family after making funeral arrangements and
prior to leaving the funeral home. Price information may be
given over the telephone. Upon request, a copy of the general
price list must be available.

In addition, the funeral home shall ensure that permission to embalm is
received prior to embalming and have available a general price 1list of
all caskets on hand in the funeral home including those in the display
room and in the warehouse. A similar list must be available for vaults
and alternative containers on hand.

History: Amended effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-03-03-02. Other service reguirement.

1. It is the duty of all licensed funeral service practitioners
to be familiar with title 16, Code of Federal Requlations,
part 453 (1984), Federal Trade Commission Trade Regulation
Rule for Funeral Industry Practices, and to abide by these
rules.

2. The North Dakota state board of funeral service can review
present and past cases of any and all funeral homes under its
jurisdiction in North Dakota to ensure proper implementation
under title 16, Code of Federal Regulations, part 453 (1984),
Federal Trade Commission Trade Regulation Rule for Funeral
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Industry Practices. In the event of apparent noncompliance,

the board will conduct a formal review of the funeral home.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05
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STAFF COMMENT: Articles 25-04, 25-05, and 25-06 contain all new
material but are not underscored so as to improve readability.

ARTICLE 25-04
ANATOMICAL GIFT

Chapter
25-04-01 Eye Enucleation
CHAPTER 25-04-01
EYE ENUCLEATION
Section
25~04-01-01 Eye Enucleation
25-04-01-01. Eye enucleation. Any funeral service practitioner

licensed in North Dakota who has successfully completed a course in eye
enucleation conducted by the department of ophthalmology of an
accredited college of medicine that has been approved by the state board
of medical examiners is authorized to enucleate eyes from anybody when
the gift of such eye has been made in accordance with the terms of the
North Dakota anatomical gift act. Funeral homes shall have 1iability
insurance to protect itself and all employees of the funeral home
regarding this service. '

History: Effective May 1, 1993.

General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05, 23-06.2
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ARTICLE 25-05

CREMATORIUMS

Chapter
25-05-01 Licensure of Crematoriums

CHAPTER 25-05-01

LICENSURE OF CREMATORIUMS
Section
25-05-01-01 Licensure of Crematoriums
25-05-01-02 Crematorium Establishment
25-05-01-03 Insurance Regquirements
25-05-01-04 Inspection of Crematoriums
25~05-01-05 Bond Required
25-05-01-06 Crematoriums Must Apprise Funeral Directors
and Consumer Families of Requirements
25-05-01-07 Cremation Reguirements
25-05-01-08 Permits
25-05-01-09 Penalty
25-05-01-10 Prohibitions
25-05-01-11 Written Release
25-05-01-01. Licensure of crematoriums. All crematoriums

established in the state of North Dakota shall be subject to yearly
licensure = from the North Dakota state department of health and
consolidated Tlaboratories. The fee for the license must be determined
by the board, and is due on the first of January of each year. The
license must be posted.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-25
Law Implemented: NDCC 43-10-05

25-05-01-02. Crematorium establishment. Any crematorium in the
state of North Dakota shall comply with all criteria of federal and
state law regarding environmental 1impact on the area in which it is
located, including interior design and placement of the crematoria
retort which must be in a completely fireproof building, and exterior
design which includes size and placement of smokestack and emissions of
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sediment or smoke from it. The crematorium shall also conform to all
applicable federal, state, and local building codes.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-25
Law Implemented: NDCC 43-10-05

25-05-01-03. Insurance requirements. All crematoriums in the
state of North Dakota must carry liability and fire protection insurance
in accordance with nationally accepted levels suitable for operation.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-25
Law Implemented: NDCC 43-10-05

25-05-01-04. Inspection of crematoriums. Any crematorium in the
state of North Dakota for the disposition of human remains through the
process of cremation must be open for inspection by any authorized
representative of the North Dakota state department of health and
consolidated 1laboratories, or any representative of the North Dakota
state board of funeral service.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-10, 43-10-22, 43-10-25
Law Implemented: NDCC 43-10-05

25-05-01-05. Bond required. All crematoriums in the state of
North Daketa must bond their employees in the performance of the actual
-Ccremation.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-25
Law Implemented: NDCC 43-10-05

25-05-01~-06. Crematoriums must apprise funeral directors and
consumer families of requirements. All crematoriums 1in the state of
North Dakota must fully apprise funeral directors and consumer families
of the type of container the crematorium can cremate, and that a minimum
cremation unit as adjudged practical by the national cremation
association of America be used. Should caskets be used 1in cremation,
the crematorium must apprise the funeral director and family in writing
what materials in caskets will be completely consumed and what caskets
cannot be consumed. The crematorium must apprise the funeral director
and consumer family if caskets or casket hardware are nonconsumable. It
is the responsibility of the cremation authority involved to destroy on
a daily basis and through proper sanitation and disposition channels
available to it those caskets or their dependent parts that may remain
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after the cremation process. No stockpile of used caskets or parts may
remain in or around the crematorium facility.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-25
Law Implemented: NDCC 43-10-05

25-05-01-07. Cremation requirements. All cremation facilities
shall clean their retorts at the conclusion of each cremation, and bone
fragments that remain must be duly reduced by equipment sanctioned by
the National Cremation Association of America, and placed in a tight
sealed container of fiberglass, strendex or plastic, and duly marked
with the name of the person cremated, the ultimate disposition of the
cremains, the name of the funeral director involved in the cremation,
the age and date of birth and death of the person cremated, and the name
and complete address of the cremation authority. Cremains sent through
the mail must be duly marked, registered, insured, and sealed 1in the
form for mailing and delivery as devised by the United States postal
service. Cost of mailing is to be borne by the cremation authority
together with the registration and insurance costs involved.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-25
Law Implemented: NDCC 43-10-05

25-05-01-08. Permits. Cremation permits must be signed by the
legal representative or representatives of the deceased, and all
information with full name of decedent, date and place of birth, and
date and place of death, and cause of death, and final disposition of
cremains instructions, together with funeral director signature and
signature of acceptance of the cremation authority shall appear on this
form, together with the full 1legal name and legal address of the
cremation authority, and the completion date and time of cremation.
Copies of these forms must be kept by the cremation authority, and sent
to the funeral home that has contracted the cremation authority.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05, 43-10-25
Law Implemented: NDCC 43-10-05

25-05-01-09. Penalty. Any crematorium or cremation authority is
forbidden to perform any multiple cremations of any type of human
remains. Multiple cremations may result 1in suspension or loss of
license by the state regulatory board.

History: Effective May 1, 1993.

General Authority: NDCC 43-10-05, 43-10-25
Law Impiemented: NDCC 43-10-05
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25-05-01-10. Prohibitions. Crematoriums are forbidden to cremate
fetuses, limbs, and body parts from private or public health agencies or
medical schools or medical doctors unless appropriate releases are given
to the crematoriums by those agencies. Copies of releases must remain
with the cremation authority and the parties contracting for cremations
mentioned in this section. '

Cremation of animals and pets of any type is strictly forbidden in
a crematorium designed for cremation of human remains.

History: Effective May 1, 1993,
General Authority: NDCC 43-10-05, 43-10-25
Law Implemented: NDCC 43-10-05

25-05-01-11. Written release. Funeral directors holding
cremations for over ninety days must have written release from legal
next of kin before the funeral director disposes of remains in any
manner other than that suggested on the cremation form. The release
must clearly remove 1liability of the funeral director, the cremation
facility or authority, or the state regulatory agency from
responsibility. Copies of these forms must be retained by the next of
kin, the funeral director, and the cremation authority, and made
available to the state board of funeral service upon request. Failure
to comply may result in prosecution and Toss of license. Any cremated
remains existing prior to May 1, 1993, may be disposed of ninety days
after a written attempt to contact next of kin for written approval.

History: Effective May 1, 1993.

General Authority: NDCC 43-10-05, 43-10-25
Law Implemented: NDCC 43-10-05
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ARTICLE 25-06
BRANCH FACILITIES

Chapter
25-06-01 Branch Facilities
CHAPTER 25-06-01
BRANCH FACILITIES
Section
25-06-01-01 Definition
25-06-01-02 Accessibility
25-06~01-03 Restroom Facilities
25-06~01-04 Plumbing
25-06-01-05 Insurance
25-06-01-06 Approaches
25-06-01-07 Electrical Design
25-06-01-08 Seating
- 25-06-01-09 Aspiration System
25-06-01~-10 Fire Codes
25-06-01-11 Responsibility of Funeral Service Establishment

25-06-01-01. Definition. For purposes of this chapter, a branch
facility means a facility which is affiliated with a funeral service
establishment and is equipped for preparation and embalming of dead
human bodies.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-06-01-02. Accessibility. A1l facilities shall have
appropriate entrance and exit doors clearly marked and 1lighted. All
exterior and interior doors must be of appropriate width and length.

History: Effective May 1, 1993.

General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05
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25-06-01-03. Restroom facilities. All facilities shall have
restroom facilities which meet state and Tocal requirements.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-06-01-04. Plumbing. All facilities shall have running water
and adequate plumbing facilities.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-06-01-05. Insurance. All facilities shall have complete
liabitity and comprehensive building insurance.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-06-01-06. Approaches. All facilities shall have concrete
sidewalk areas and approaches to the building for all entrances and
exits.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-06~-01-07. Electrical design. All facilities shall have
electrical design that conforms to applicable state and local codes.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-06-01-08. Seating. All facilities shall have furnishings to
seat fifty people.

History: Effective May 1, 1993.

General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

213



25-06-01-09. Aspiration system. A1l branch facilities shall have
a functional aspiration system in place as of September 1, 1991.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-06-01-10. Fire codes. A1l new branch facilities shall meet
appropriate state and local fire codes.

History: Effective May 1, 1993.
General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05

25-06-01-11. Responsibility of funeral service establishment. It
is the responsibility of the funeral service establishment to ensure
that its branch facilities meet board requirements.

History: Effective May 1, 1993.

General Authority: NDCC 43-10-05
Law Implemented: NDCC 43-10-05
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DECEMBER 1992

CHAPTER 33-20-01
GENERAL PROVISIONS

[Repealed effective December 1, 1992]
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STAFF COMMENT: Chapter 33-20-01.1 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-20-01.1
GENERAL PROVISIONS

Section

33-20-01.1-01 Purpose

33-20-01.1-02 Applicability

33-20-01.1-03 Definitions

33-20-01.1-04 Care and Disposal of Solid Waste
33-20-01.1-05 Collection and Transportation Vehicles
33-20-01.1-06 Hazardous Waste

33-20-01.1-07 Pesticide Waste

33-20-01.1-08 Asbestos Waste

33-20-01.1-09 Radioactive Waste

33-20-01.1-10 Variances

33-20-01.1-01.  Purpose. It 1is the purpose of this article to
provide performance criteria and standards for the management of solid
waste in a manner that will control nuisance and litter, protect the
public health, safety, and welfare, and prevent or minimize injury of
environmental resources from exposure to solid waste or constituents of
solid waste.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-01.1-02. Applicability. Any person who operates or
proposes to operate any type of solid waste management system, unit, or
facility and any person who transports solid waste, is subject to the
provisions of this article.

1. This article does not apply to the following:

a. The management of hazardous waste at hazardous waste
management units or facilities as defined by chapter
33-24-01;

b. Solid waste management units which do not receive solid
waste after October 9, 1993, except closure standards
apply;

c. Agricultural waste generated by farming operations, unless
handling of this waste by these operations 1is not in
keeping with the purpose of this article;

d. The disposal of household waste generated by any

individual who resides on unplatted land in unincorporated
areas of this state, on that person's property, unless
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2.

History:

handling of this waste is not in keeping with the purpose
of this article;

e. The beneficial use or reuse of materials, substances,
energy, or other products derived from a resource recovery
activity; or

f. Additional exemptions of certain requirements as specified
in provisions of this article.

Solid waste management units or facilities having permits on
December 1, 1992, shall comply with section 33-20-03.1-04.

Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-14

33-20-01.1-03. Definitions. The terms used throughout this title
have the same meaning as in North Dakota Century Code chapter 23-29,

except:

1.

"Agricultural waste" means solid waste derived from the
production and processing of crops and livestock such as
manure, spoiled grain, grain screenings, undigested rumen
material, livestock carcasses, fertilizer, and fertilizer
containers, but does not include pesticide waste or pesticide
containers.

"Airport" means public-use airport open to the public without
prior permission and without restrictions within the physical
capacities of available facilities.

"Aguifer" means a geological formation, group of formations,
or portion of formation capable of yielding significant
quantities of ground water to wells or springs.

"Closed unit" means a landfill or surface impoundment or a
portion thereof that has received solid waste for which
closure is complete.

"Closure" means the taking of those actions to close and
reclaim a solid waste management unit or facility.  Closure
actions may include, but are not limited to, sloping filled
areas to provide adequate drainage, applying final cover,
providing erosion control measures, grading and seeding,
installing monitoring devices, constructing surface water
control structures, installing gas control systems, and
measures necessary to secure the site.

"Commercial waste" means solid waste generated by stores,
offices, restaurants, warehouses, and other nonmanufacturing
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10.

11.

12.

13.

14.

15.

activities exclusive of household waste, inert waste,
infectious waste, industrial waste, and hazardous waste.

"Compliance boundary" means the vertical planar surface that
circumscribes the waste management units at which the ground
water protection standards apply. The compliance boundary may
be either the facility boundary or an alternative boundary
within the facility.

"Composting" means the controlled biological decomposition of
organic solid waste under aerobic conditions.

"Detachable container" means a reusable container for the
collection, storage, or transportation of solid waste that is
mechanically loaded or handled (for example, "dumpsters" and
"rolloffs").

"Drop box facility" means a facility used for the placement of
a detachable container including the area adjacent for
necessary entrance and exit roads, unloading, and turn-arcund
areas. Drop box facilities normally serve the general public
with loose loads and receive solid waste from off-site.

"Existing unit" means a landfill or surface impoundment or a
portion thereof that is receiving or has received solid waste
for which closure has not been completed.

"Facility" means all contiguous land and structures, other
appurtenances, and improvements on land which include one or
more solid waste management units, such as a transfer station,
solid waste storage building, a solid waste processing system,
a resource recovery system, an incinerator, a surface
impoundment, a surface waste pjle, a land treatment area, or a
landfill. A facility may or may not be used solely for solid
waste management.

"Final cover"® means any combination of compacted or
uncompacted earthen material, synthetic material, and suitable
plant growth material which, after closure, will be
permanently exposed to the weather and which is spread on the
top and side slopes of a landfill or facility.

"Free 1iquid" means the liquid which separates from the solid
portion of a solid waste under ambient pressure and normal,
above freezing temperature. The -environmental protection
agency paint filter liquids test method or visual evidence
must be used to determine if a waste contains free liquid.

"Garbage" means putrescible solid waste such as animal and
vegetable waste resulting from the handling, preparation,
cooking, and consumption of food, including wastes from
markets, storage facilities, and processing plants.
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16.

17.

18.

19.
20.

21.

22.

23.

24.

25.

26.

"Ground water" means water below the land surface in a
geologic unit in which soil pores are filled with water and
the pressure of that water is equal to or greater than
atmospheric pressure.

"Hazardous waste" has the meaning given by North Dakota
Century Code section 23-20.3-02 and further defined in chapter
33-24-02.

"Household waste" means solid waste, such as trash and
garbage, normally derived from households, single and multiple
residences, hotels and motels, bunkhouses, ranger stations,
crew quarters, campgrounds, picnic grounds, and day use
recreation areas.

"Incinerator" has the meaning given by section 33-15-01-04.

"Industrial waste" has the same meaning as special waste given
by North Dakota Century Code section 23-29-03.

"Inert waste" means nonputrescible solid waste which will not
generally contaminate water or form a contaminated leachate.
Inert waste does not serve as food for vectors. Inert waste
includes, but is not Timited to: construction and demolition
material such as metal, wood, bricks, masonry and cement
concrete; asphalt concrete; tires; metal; tree branches;
bottom ash from coal fired boilers; and waste coal fines from
air pollution control equipment.

"Land treatment" means the controlled application of solid
waste, excluding application of animal manure, into the
surface soil to alter the physical, chemical, and biological
properties of the waste.

"Landfi11" has the meaning given by North Dakota Century Code
section 23-29-03 and that 1is not a land treatment unit,
surface impoundment, injection well, or waste pile. :

"Leachate" means a liquid that has passed through or emerged
from solid waste and contains soluble, suspended or miscible
materials removed from such waste.

"Leachate collection system" means any combination of landfill
base slopes, liners, permeable zones, pipes, detection
systems, sumps, pumps, holding areas or retention structures,
treatment systems, or other features that are designed,
constructed, and maintained to contain, collect, detect,
remove, and treat leachate.

"Municipal waste incinerator ash" means the residue produced
by the incineration or gasification of municipal waste.
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27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

"Plan of operation" means the written plan developed by an
owner or operator of a facility detailing how a fac111ty is to
be operated during its active life.

"Postclosure period" means the period of time following
closure of a solid waste management unit during which the
owner or operator must perform postclosure activities.

"Radiocactive waste" means solid waste containing radiocactive
material and subject to the requirements of article 33-10.

"Recover or recycle" means any method, technique, or process
utilized to separate, process, modify, convert, treat, shred,
compress, or otherwise prepare solid waste so that component
materials or substances may be beneficially used or reused.

"Recyclable materials" means all solid waste material that has
been converted into a raw material or a substitute for a raw
material or a commodity.

"Scavenging" means uncontrolled removal of solid waste
materials from any solid waste management facility.

"Sequential partial closure" means bringing discrete, usually
adjacent, portions of a disposal facility to elevation and
grade 1in an orderly, continually progressing process as part
of the operations of the facility for facilitating closure.

"Sludge" means solid waste in a semisolid form consisting of a
mixture of solids and water, oils, or other liquids.

"Solid waste processing" means an operation for the purpose of
modifying the characteristics or properties of solid waste to
facilitate transportation, resource recovery, or disposal of
solid waste including any process designed to recover or
recycle waste.

"Suitable plant growth material" means that soil material
(normally the A and the upper portion of B horizons which are
dark colored due to organic staining) which, based upon a soil
survey, is acceptable as a medium for plant growth when
respread on the surface of regraded areas.

"Surface impoundment"” means a human-made excavation, diked
area, or natural topographic depression designed to hold an
accumulation of solid waste which is liquid, liquid bearing,
or sludge for containment, treatment, or disposal.

"Transfer station" means a site or building used to transfer
solid waste from a vehicle or a container, such as a rolloff
box, 1into another vehicle or container for transport to
another facility.
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39.

History:

"Waste pile or pile" means any noncontainerized accumulation
of nonflowing solid waste.

Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-01.1-04. Care and disposal of solid waste.

1.

History:

Any person who owns any premises, business establishment, or
industry is responsible for the handling, care, and disposal
of solid waste generated or managed at his premises, business
establishment, or industry.

No solid waste may be delivered to a facility which is not in
compliance with this article or abandoned upon any street,
alley, highway, public place, or private premises.

Solid waste must be stored, collected, and transported in a
manner that provides for public safety, prevents uncontrolled
introduction into the environment, and minimizes harborage for
insects, rats, or other vermin,

Except 1in unincorporated areas of this state, household waste
must be removed from the premises or containers at regular
intervals not to exceed seven days and transported to a solid
waste management unit or facility.

Used oil, 1lead-acid batteries, major appliances, and scrap
metal may not be collected or transported for disposal to any
solid waste disposal wunit or facility unless such unit or
facility has provision for intermediate storage and recycling
of these materials and all such materials are appropriately
segregated for recycling.

Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-01.1-05. Collection and transportation vehicles.

1.

Vehicles used for the commercial collection and transportation
of any residue, sludge, agricultural, inert, or industrial
solid waste must be loaded and moved in such a manner that the
contents will not fall, 1leak, or spill therefrom. Where
spillage does occur, the collector or transporter shall
immediately return spilled waste to the vehicle or container
and, if necessary, clean and decontaminate the area.

Vehicles used for the commercial collection and transportation
of regulated infectious waste, household waste, or municipal

223



waste incinerator ash must be fully 1leakproof and fully
enclosed or covered to prevent scattering of material.
Regulated infectious waste may not be subject to mechanical
stress or compaction during loading, unloading, and transit.
Any spilled material must be immediately returned to the
transport vehicle or container and, if necessary, the area
must be cleaned and decontaminated.

3. The cargo-carrying body of a vehicle used for commercial
collection or transportation of solid waste must be maintained
in good repair and in sanitary condition.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-05.2

33-20-01.1-06. Hazardous waste. The management of hazardous
waste is regulated under article 33-24, except as otherwise provided in
this article and section.

1. Containers having hazardous waste in excess of normal
household quantities, which are not managed under article
33-24, must be marked to designate the content as toxic,
explosive, or otherwise hazardous in a manner designed to give
adequate warning to any person conducting the collection,
transport, resource recovery, or disposal of the waste.

2. Every person who transports hazardous waste shall have a valid
solid waste transporters permit, unless exempted by section
33-20-02-01.

3. Owners and operators of disposal, resource recovery, or solid
waste processing facilities may not knowingly store, treat,
handle, or dispose of hazardous waste in amounts that are in
excess of quantities normally in household waste, unless the
requirements of article 33-24 are met.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-01.1-07. Pesticide waste. Every person who handles surplus
agricultural pesticides and pesticide containers shall comply with this
article, section 33-15-10-02, and North Dakota Century Code section
4-35-20. Surplus pesticides may not be discarded in any manner which
endangers humans, animals, and the environment. Pesticide containers
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must be drained empty according to 1label directions and power or
triple-rinsed before processing or disposal.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-01.1-08. Asbestos waste. Every person who handles and
disposes of asbestos waste shall comply with section 33-15-13-02 and
this article,

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-01.1-09. Radioactive waste. Every person who handles and
disposes of radiocactive waste shall comply with article 33-10.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-01.1-10. Variances. Whereupon written application the
department finds that by reason of exceptional circumstances strict
conformity with any provisions of this article would cause undue
hardship or would be unreasonable, impractical, or not feasible wunder
the circumstances, the department may permit a variance from this
article upon such conditions and within such time limitations as it may
prescribe.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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CHAPTER 33-20-02
STORAGE

[Repealed effective December 1, 1992]
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STAFF COMMENT: Chapter 33-20-02.1 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-20-02.1
PERMIT PROVISIONS AND PROCEDURES

Section

33-20-02.1-01 Solid Waste Management Permit Required
33-20-02.1-02 Permits-By-Rule

33-20-02.1-03 Permit Compliance

33-20-02.1-04 Record of Notice

33-20-02.1-05 Property Rights

33-20-02.1-06 Permit Modification, Suspension, or Revocation
33-20-02.1-07 Renewal of Permit

33-20-02.1-01. Solid waste management permit required. Every
person who transports solid waste or operates a solid waste management
unit or facility 1is required to have a valid permit issued by the
department, unless the activity is an emergency, exemption, or exception
as provided in this section.

1. If the department determines an emergency exists, it may issue
an order citing the existence of such emergency and require
that certain actions be taken as necessary to meet the
emergency in accordance with the provisions of North Dakota
Century Code section 23-29-10.

2. A solid waste management permit dis not required for the
following activities or facilities:

a. Backyard composting of Tleaves, grass clippings, or wood
chips;

b. A collection point for parking lot or street sweepings;

c. Collection sites for wastes collected and received in
sealed plastic bags from such activities as periodic
cleanup campaigns for cities, rights of way, or roadside
parks;

d. Collection sites which receive recyclable materials solely
from the voluntary participation of other persons;

e. Onsite incinerators wused by  hospitals, clinics,
laboratories, or other similar facilities soltely for
incineration of commercial waste or infectious waste
generated onsite;

f. Rock and dirt fills that receive any combination of rock,
dirt, or sand; and

227



g. Surface impoundments for storage, handling, and disposal
of oil and gas exploration and production wastes on a
lease or area permitted through the North Dakota
industrial commission wunder North Dakota Century Code
section 38-08-04.

3. A permit for the transportation of solid waste is not required
by persons who:

a. Transport solely their own waste to a solid waste
management unit or facility;

b. Transport waste entirely within a facility regulated under
this article or entirely on their property; and

c. Transport recyclable materials other than waste oil.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-02.1-02. Permits-by-rule. The owner or operator of the
following facilities is deemed to have obtained a permit for a solid
waste management facility without making application for it, unless the
department finds that the facility is not 1in compliance with section
33-20-04.1-01 and the listed rules:

1. A facility for inert waste operated for municipalities which
together have one thousand or fewer people provided:

a. The owner or operator of a new facility or lateral
expansion of a landfill notifies the department, on forms
available from the department, ninety days prior to any
construction;

b. A permanent sign must be posted at the entrance of the
facility, which indicates the following:

(1) The name of the facility's owner;

(2) The name and telephone number of a person responsible
for the facility;

(3) The wastes accepted at the facility; and

(4) The days and hours the facility is open for access;
and

c. The facility is in compliance with sections 33-20-02.1-04
and 33-20-04.1-09 and with chapter 33-20-05.
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2. A drop box facility in compliance with subsection 2 of section
33-20-04.1-06.

3. A waste pile for composting only grass and leaves that is
operated for ten thousand or fewer people in compliance with
section 33-20-04.1-07 provided the owner or operator notifies
the department, on forms available from the department, ninety
days prior to construction.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-02.1-03. Permit compliance. All solid waste management
facilities and activities must be performed, constructed, operated, and
closed in a manner consistent with the permit application and subject to
any modifications specified through permit conditions.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-02.1-04. Record of notice.

1. Within thirty days of the issuance of a permit for any
landfill, surface impoundment or land treatment unit if not
already completed, the owner or operator shall record a
notarized affidavit with the county register of deeds. The
affidavit must specify that this facility, as noted in the
legal description, is permitted to accept solid waste for
disposal. This affidavit must specify that another affidavit
must be recorded upon the facility's final closure.

2. Within sixty days of completion of final closure of any
Tandfill, surface impoundment or land treatment facility and
prior to sale or lease of the property on which the facility
is located, the owner shall comply with North Dakota Century
Code  section 23-29-13. The record or plat shall, 1in
perpetuity, notify any person conducting a title search that
the land has been used as a solid waste disposal facility.
The record or plat must indicate the types and quantities of
solid waste placed in the site and details on the site's
construction, operation, or closure (including precautions
against any building, earth moving, or tillage on the closed
site) that are necessary to ensure the long-term maintenance
and integrity of the closed facility.
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3. The department must be provided a certified copy of any
affidavit or plat within sixty days of recording.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-02.1-05. Property rights. An applicant for a permit for a
solid waste management unit or facility shall acquire or possess a right
to the use of the property for which a permit is sought, including the
access route thereto. After closure, the applicant shall maintain the
right of access to the site throughout the postclosure period.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-02.1-06. Permit modification, suspension, or revocation.

1. A permit may be modified, suspended, revoked, or denied by the
department for reasons pertaining to: circumstances which do
not meet the purpose and provisions of this article, the
provisions of the permit, or the plans and specifications
submitted as part of the application for permit; or,
violations of any applicable laws or rules. The department
shall provide written notice to the permittee.

2. If a change occurs during the 1life of a permit for
transporting solid waste (such as the number or type of
vehicles used to transport waste, the service area, the waste
categories transported, or the solid waste management
facilities use), the permittee shall notify the department in
writing within thirty days.

3. If a change occurs during the 1ife of a permit for a solid
waste management unit or facility, as specified in
subsection 4, the permittee shall apply for and receive a
modification of the permit prior to enacting the change.
Routine maintenance, repair, or replacement, or an increase in
hours of operations may not be considered a construction or
operation change.

4. The following changes at a permitted solid waste management
unit or facility require a permit modification:

a. A change to the facility boundaries or acreage;
b. An increase in average daily waste volume received;

c. A change in the waste characteristics or categories;
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d. An increase or decrease in finished height or finished
slope of a landfill;

e. Any increase in landfill trench or excavation depth;

f. A change in facility site development which will result in
impact to or encroachment into a one-hundred-year
floodplain, a ravine, a wetland, or a drainageway or which
will adversely impact surface water or ground water;

g. A change in site drainage or management of surface water,
ground water, or leachate;

h. A change in facility site development which will result in
disposal of wastes closer to site boundaries than
originally approved;

i. The addition of solid waste management units, which, if
sited independently, would require a permit; or

j. Other changes that could have an adverse affect on the
safety, health, or welfare of nearby residents, property
owners, or the environment.

5. An application for modification of a solid waste management
unit or facility shall follow the procedures and provisions of
chapter 33-20-03.1-02.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-02.1-07. Renewal of permit. An application for renewal of
any permit must be submitted at least sixty days prior to the expiration
date. The application for renewal must follow the procedures and
provisions of chapter 33-20-03.1-02. The conditions of an expired
permit continue 1in force until the effective date of a new permit, if
the permittee has submitted a timely and complete application for a new
permit and the department, through no fault of the permittee, does not
issue a new permit with an effective date on or before the expiration
date of the previous permit.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07
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CHAPTER 33-20-03
COLLECTION AND TRANSPORTATION

[Repealed effective December 1, 1992]
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STAFF COMMENT: Chapter 33-20-03.1 contains all new material but is not
underscored so as to improve readability.

Section

33-20-03.
33-20-03.
33~20-03.
33~20-083.
33-20-03.
33-20-03.

33~

1.

CHAPTER 33-20-03.1
PERMIT APPLICATION PROVISIONS

1-01 Preapplication Procedures

1-02 Permit Application Procedures

1~03 Permit Application Review and Action
1-04 Amendment of Existing Permits

1-05 Existing Nonpermitted Facilities
1-06 Permit Application Review Timeline

20-03.1-01. Preapplication procedures.

For: . &l new solid waste management facilities, a
preapplication consisting of a preliminary facility
description and a site assessment must be submitted to the
department for review prior to submitting a permit
application.

a. The preliminary facility description must include, at a
minimum, the location of the facility; a projection of
capacity, size, daily waste receipts, type of waste
accepted, years of operation, description of operation,
and costs; and a discussion of the proposed facility's
compliance with local zoning requirements and the district
waste management plan.

b. The preliminary site assessment must include available
information pertaining to the site's geology,
hydrogeology, topography, soils, and hydrology based on
existing information.

Within sixty days of receipt of a preapplication, the
department will provide written notification of approval or
disapproval of the preapplication. If, after review of all
information received, the department makes the determination
to disapprove the preapplication, the department shall inform
the applicant in writing of the reasons for the disapproval.
If the preapplication is disapproved, the applicant may submit
a new preapplication. A disapproval must be without prejudice
to the applicant's right to a hearing before the department
pursuant to North Dakota Century Code chapter 28-32.

An application may be filed only after approval of the

preapplication and a finding by the department, after
consultation with the state geologist and state engineer, that
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History:

the site 1is geologically and hydrogeologically suitable for
further evaluation and consideration.

Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20~03.1-02. Permit application procedures.

1.

An application for a permit must be submitted on forms
provided by the department by any person desiring to transport
solid waste or to establish, construct, or operate a solid
waste management unit or facility.

The application for a permit must be prepared by the applicant
or the applicant's authorized agent and signed by the
applicant. :

Four copies of the application and supporting documents are
required to be submitted to the department with the fee
specified in chapter 33-20-15.

Upon the submission of an application for a permit for a new
solid waste management unit or facility, the applicant shall
publish a public notice indicating that an application has
been submitted to the department. The public notice must
indicate the type and location of the unit or facility and
must be made by two separate publications in the official
county newspaper in the county in which the site or operation
is located. The applicant shall provide proof of publication
by submitting to the department, within thirty days after the
second publication of the notice, and affidavit from the
publisher accompanied by a copy of the published notice, which
shows the date of publication. The department may require
public notice for major modifications of permitted units or
facilities.

Applicants proposing a solid waste management facility in a
mining permit area for disposal of coal processing waste must
also file a copy of the application with the public service
commission in accordance with subdivision a of subsection 1 of
section 69-05.2-19-02.

Applications for a solid waste management unit or facility
permit must include the following information where
applicable:

a. A description of the categories of solid waste to be
accepted;

b. Detailed geologic and hydrogeologic evaluation;
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¢. Soil survey and segregation of suitable plant growth
material;

d. Site engineering plans and facility specifications;
e. Plan of operation;

f. Surface water and ground water protection provisions;
g. Odors, dust, and open burning control provisions;

h. Accident prevention and safety provisions;

i. Fire protection provisions;

J. Inspection, recordkeeping, and reporting procedures;
k. Access control and facility sign descriptions;

1. Operator training procedures;

m. Construction quality assurance and quality control
procedures;

n. Closure and postclosure period procedures;
o. Financial assurance provisions; and

p. Documentation of conformance with the district solid waste
management plan.

Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-03.1-03. Permit application review and action.

1.

The department will review the applications, plans, and
specifications for solid waste management facilities and
information submitted as a result of the public notices.

Upon completion of the department's review, the application
for permit will be approved, returned for <clarification and
additional information, or denied.

a. The basis for approva}‘ must be an application which
demonstrates compliance with this article and the North
Dakota Century Code chapter 23-29.

b. The basis for return must be an application which is

procedurally or technically incomplete, inaccurate, or
deficient in detail, or which precludes an orderly review
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and evaluation. If the application is returned, the
applicant may resubmit an application, complete with all
necessary information to satisfy deficiencies. If the
applicant does not resubmit an application within six
months, the department shall consider the application
withdrawn, and any subsequent application must be
considered a new application.

c. The basis for denial must be an application which contains
false, misleading, misrepresented, or substantially
incorrect or inaccurate information; fails to demonstrate
compliance with this article; proposes construction,
installation, or operation of a solid waste management
unit or facility which will result in a violation of any
part of this article; or is made by an applicant for whom
an environmental compliance background review reveals any
of the circumstances 1listed in subsection 14 of North
Dakota Century Code section 23-29-04.

If the department makes a preliminary determination to issue a
permit, the department shall prepare a draft permit. The
draft permit will be available for public review and comment
after the department publishes a notice of its intent to issue
the permit. The public notice must be published in the
official county newspaper in the county in which the solid
waste management unit or facility is located and in a daily
newspaper of general circulation in the area of the facility.

Interested persons may submit written comments to the
department on the draft permit within thirty days of the
public notice. All written comments will be considered by the
department in the formulation of its final determinations.

The department shall hold a hearing if it determines there is
significant public interest in holding such a hearing. Public
notice for a hearing will be made in the same manner as for a
draft permit. The hearing will be before the department and
will be held at Teast fifteen days after the public notice has
been published.

If, after review of all information received, the department
approves the permit application, the department shall issue a
permit. The department may impose reasonable conditions upon
a permit.

If, after review of all information received, the department
makes the determination to deny the permit, the applicant will
be notified, in writing, of the denial. The department shall
set forth in any notice of denial the reasons for denial. I
the application is denied, the applicant may submit a new
application, which will require a new public notice. A denial
must be without prejudice to the applicant's right to a
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hearing before the department pursuant to North Dakota Century
Code chapter 28-32.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-03.1-04. Amendment of existing permits. A permittee of an
existing permit on December 1, 1992, that is subject to this article
shall apply to the department for such permit amendments as are
necessary to bring the permit into compliance with this article. The
application must be submitted to the department before October 9, 1993,
or prior to the expiration of the permit, whichever 1is 1later. The
department may establish a permit compliance schedule to achieve
compliance with this article. Any permittee that makes timely
application for a permit amendment under this section may not be deemed
in violation of this article solely because the permit does not meet the
requirements of this article.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-03.1-05. Existing nonpermitted facilities. The owner of an
existing facility which does not have a permit on December 1, 1992, and
which is required to be permitted by North Dakota Century Code chapter
23-29 and this article shall apply to the department for a permit within
twenty-four months of December 1, 1992.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07

33-20-03.1-06. . Permit application review timeline. Upon receipt
of a permit application, the department has one hundred twenty days to
review and approve or disapprove the application and notify the
applicant of the decision. The department may extend the period an
additional one hundred twenty days 1if the applicant submits a
significant change that in the department's judgment requires additional
time to review.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07
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CHAPTER 33-20-04
RESOURCE RECOVERY

[Repealed effective December 1,k1992]
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STAFF COMMENT: Chapter 33-20-04.1 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-20-04.1
GENERAL PERFORMANCE STANDARDS

Section
33-20-04.1-01 General Location Standards
33-20~-04.1-02 General Facility Standards
33-20-04.1-03 Plan of Operation
33-20-04.1-04 Recordkeeping and Reporting
33-20-04.1-05 General Closure Standards
33-20-04.1-06 Transfer Stations, Baling and Compaction
Systems, and Drop Box Facilities
33-20-04.1-07 Piles Used for Storage and Treatment -
Standards
33-20~04.1-08 Solid Waste Processing and Resource
_ Recovery ~ Standards
33-20-04.1-09 General Disposal Standards
33-20-04.1-10 Other Methods of Solid Waste

Management ~ Standards

 33-20-04.1-01. General location standards.

1. No solid waste management facility may be located in areas
which result in impacts to human health or environmental
resources or in an area which is unsuitable because of reasons
of topography, geology, hydrology, or soils.

2. Sites for new, or for lateral expansions of, land treatment
units, surface impoundments closed with solid waste in place,
municipal waste landfills, and industrial waste Tandfills must
emphasize favorable geologic conditions and engineered
improvements. Sites should be underlain by thick sequences of
materials with low permeability to provide a barrier to
contaminant migration.

a. The following geographic areas or conditions must be
excluded in the consideration of a site:

(1) Where the waste is disposed within an aquifer;

(2) Within a public water supply designated wellhead
protection drea;

(3) Within a one-hundred-year floodplain;
(4) Where geologic or manmade features, including
underground mines, may result in differential

settlement or failure of the structural integrity of
the facility;
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(5) On the edge of or within channels, ravines, or steep
topography whose slope is unstable due to erosion or
mass movement;

(6) Within woody draws; or

(7) In areas designated as critical habitats for
endangered or threatened species of plant, fish, or
wildlife.

b. The following geographic areas or conditions may not be
approved by the department as a site unless the applicant
demonstrates there are no reasonable alternatives:

(1) Over or immediately adjacent to principal glacial
drift aquifers identified by the state engineer;

(2) Closer than one thousand feet [304.8 meters] to a
down gradient drinking water supply well;

(3) Closer than two hundred feet [60.96 meters]
horizontally from the ordinary high water elevation
of any surface water or wetland;

(4) Within final cuts of surface mines; or

(5) Closer than one thousand feet [304.8 meters] to any
state or national park.

c. The department may establish alternative criteria based on
specific site conditions.

3. No municipal waste Tlandfill or lateral expansion may be
located within ten thousand feet [3048 meters] of any airport
runway currently used by turbojet aircraft or five thousand
feet [1524 meters] of any runway currently used by only
piston-type aircraft.

4. A minimum horizontal separation of twenty-five feet [7.62
meters] must be maintained between new or lateral expansions
of solid waste management wunits and any aboveground or
underground pipeline or transmission line. The owner shall
designate the location of all such lines and easements.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-04.1-02. General facility standards. An owner or operator
of a solid waste management facility, except those permitted by rule,
shall comply with these general facility standards:
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A1l personnel involved in solid waste handling and in the
facility operation or monitoring must be instructed in
specific procedures to ensure compliance with the permit, the
facility plans, and this article as necessary to prevent
accidents and environmental impacts.

The solid waste management facility shall comply with the
water protection provisions of chapter 33-20-13.

The solid waste management facility may not cause a discharge
of pollutants into waters of the state unless such discharge
is in compliance with requirements of the North Dakota

pollutant discharge elimination system pursuant to chapter
33-16-01.

The solid waste management facility may not cause a violation
of the ambient air quality standard or odor rules, article
33-15, at the facility boundary.

Suitable control measures must be taken whenever fugitive dust
is a nuisance or exceeds the Tlevels specified in article
33718.

Open burning is prohibited except as allowed under article
3315,

Suitable measures must be taken to prevent and control fires.
Arrangements must be made with the local fire department to
acquire their services when needed.

A permanent sign must be posted at the entrance of a facility,
or at the entrance of a solid waste management unit used by a
facility for wastes generated onsite, which indicates the
following:

a. The name of the facility;

b. The permit number;

c. The name and telephone number of the owner and the
operator if different than the owner;

d. The days and hours the facility is open for access;
e. The wastes not accepted for disposal; and

f. Any vrestrictions for trespassing, burning, hauling, or
nonconforming dumping.

Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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33-20-04.1-03. Plan of operation. All solid waste management
facilities, except those permitted by rule, shall meet the requirements
of this section. ‘

Bs

The owner or operator of a solid waste management unit or
facility shall prepare and implement a plan of operation
approved by the department as part of the permit. The plan
must describe the facility's operation to operating personnel
and the facility must be operated in accordance with the plan.
The plan of operation must be available for inspection at the
request of the department. Each plan of operation must
include, where applicable:

a. A waste acceptance plan detailing categories of solid
waste to be accepted at the facility, waste acceptance and
rejection procedures, and other information deemed
necessary by the owner or operator;

b. A description of waste handling procedures;

c. A description of inspection and monitoring activities
including frequency;

d. A contingency plan describing what actions will be taken
for the following:

(1) Fire or explosion;
(2) Leaks;
(3) Ground water contamination;

(4) Other releases (for example, dust, debris, failure of
run-on diversion or runoff containment systems); and

(5) Any other issues pertinent to the facility.
e. Equipment, operation, and maintenance procedures;
f. Safety and health plans or procedures;

g. For landfills, implementation of sequential partial
closure;

h. An industrial waste management plan that describes how
industrial waste delivered to a solid waste management
facility will be managed. The owner or operator must
specify:

(1) A procedure for notifying solid waste generators and
haulers of the facility operating requirements and
restrictions;
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(2)

(3)

(4)

A procedure for evaluating waste characteristics,
1iquid content, the specific analyses that may be
required for specific wastes, and the criteria used
to determine when analyses are necessary, the
frequency of testing, and the analytical methods to
be used;

A procedure for inspecting and managing the waste and
for identifying any special management requirements,
and the rationale for accepting or rejecting a waste
based on its volume and characteristics;

The plan must address how the following solid waste
will be managed:

(a) Bulk chemical containers which contain free
product or residue;

(b) Asbestos;

(c) Waste containing polychlorinated biphenyls at a
concentration less than fifty parts per million;

(d) Radioactive waste;

(e) Rendering and slaughterhouse waste;

(f) Wastes that could spontaneously combust or that
could ignite other waste because of  high
temperatures;

(g) Foundry waste;

(h) Ash from incinerators, resource recovery
facilities, and power plants;

(i) Paint residues, paint filters, and paint dust;

(j) Sludges, including dink sludges, 1lime sludge,
wood sludge, and paper sludge;

(k) Fiberglass, urethane, polyurethane, and epoxy
resin waste;

(1) Spent activated carbon filters;
(m) 011 and gas exploration and production waste;
(n) Wastes containing free liquids;

(o) Contaminated soil waste from cleanup of spilled
products or wastes; and
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History:

(p) Any other solid waste that the owner or operator
plans to handle.

(5) The owner or operator must indicate in the plan any
solid waste that will not be accepted at the
facility; and

(6) The owner or operator must amend the plan whenever
the management practices or wastes have changed. The
owner or operator shall submit the amended plan to
the department for approval or disapproval.

The owner or operator shall inspect the facility to ensure
compliance with the approved plans and specifications and this
article. The owner or operator shall keep an inspection log
including at least the date of inspection, the name of the
inspector, a notation of observations made, and the date and

nature of any repairs or corrective action taken. The Tlog
must be kept at the facility or other permanent office from
the date of inspection. Inspection records must be made

available to the department upon request.

Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-04.1-04. Recordkeeping and reporting. The owner or
operator of a solid waste management facility, except those permitted by
rule, shall comply with these recordkeeping and reporting requirements:

i,

A solid waste management facility may not accept solid waste
until the department has received and approved a report which
includes narrative, drawings, and test results to certify that
the facility has been constructed 1in accordance with the
approved plans and specifications and as required by the
permit.

An owner or operator shall maintain operating records on the
categories and weights or volumes of solid waste received at
the facility. Any major deviations from the facility plans,
the permit and this article must also be noted on the
operating records.

An owner or operator shall prepare and submit a copy of an
annual report to the department by March first of each year.
The annual report must cover facility activities during the
previous calendar year and must include the following
information:

a. Name and address of the facility;

b. Calendar period covered by the report;
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c. Annual quantity for each category of solid waste in tons
or volume;

d. Identification of occurrences and ~conditions that
prevented compliance with the permit and this article; and

e. Other items identified in the facility plans and permit.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-04.1-05. General closure standards. The requirements of
this section apply to all solid waste management facilities, wunless
otherwise specified.

1. Each owner or operator shall close their facility in a manner
that achieves the following:

a. Minimizes the need for further maintenance; and

b. Controls, minimizes, or eliminates any escape of solid
waste constituents, leachate, fugitive emissions,
contaminated runoff, or waste decomposition products.

2. Sequential partial closure must be implemented to minimize the
working face of a landfill.

3. Closure must be implemented within thirty days after receipt
of the final volume of waste and must be completed within one
hundred eighty days following the beginning of closure
activities, unless otherwise specified and approved under
subsection 5.

4. When closure of any landfill is completed in part or whole,
each owner or operator shall enter into the operating record
and submit to the department:

a. As-built drawings showing the topography, pertinent design
features, extent of waste, and other appropriate
information; and

b. Certification by the owner or operator and a professional
engineer that closure has been completed in accordance
with the approved closure plan and this article.

5. Each owner or operator shall prepare and implement a written
closure plan approved by the department as part of the
permitting process. The closure plan must project time
intervals at which closure is to be implemented, describe the
resources and equipment necessary for closure, and identify
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closure cost estimates and projected fund withdrawals from the
financial assurance instrument.

Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-04.1-06. Transfer stations, baling and compaction systems,
and drop box facilities. :

1.

Transfer stations, baling and compaction systems must be
designed, constructed, and operated to meet the following:

a.

Control access and maintain aesthetics with a combination
of fencing, trees, shrubbery, or natural features;

Be sturdy and constructed of easily cleanable material;

Provide effective control of birds, rodents, insects, and
other vermin;

Be adequately screened to prevent and control blowing of
Titter;

Provide protection of the tipping floor from wind, rain,
Or Snow;

Minimize noise and dust nuisances;

Provide pollution control measures to protect surface
water and ground water including runoff and equipment wash
down water control measures;

Provide all-weather access roads and vehicular traffic
areas;

Provide any necessary pollution control measures to
protect air quality including odor and dust control and
prohibit burning;

Prohibit scavenging;

Have communication capabilities to immediately summon
fire, police, or emergency personnel in the event of an
emergency; and

Remove all solid waste from the facility at closure to a
permitted facility.

Drop box facilities must:

a.

Be accessible by all-weather roads;
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Be designed and serviced as often as necessary to ensure
adequate capacity. Storage of solid waste outside the
detachable containers is prohibited; and

Remove all remaining solid waste to a permitted facility
and remove the drop box from the facility at closure.

Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-04.1-07. Piles used for storage and treatment - Standards.

; |

Applicability.

a.

An

This section 1is applicable to solid waste stored or
treated in piles, composting, sludge piles, tire piles of
more than eight hundred tires, garbage which is in place
for more than three days, putrescible waste, other than
garbage, which is in place for more than three weeks, and
other solid waste not intended for recycling which is in
place for more than three months.

Waste piles stored in fully enclosed buildings are not
subject to these standards provided that no Tliquids or
sludges with free 1liquids are added to the pile or the
facility does not pose a potential threat to human health
and the environment.

owner and operator of a waste pile, except composting of

grass and leaves, shall:

a.

Comply with the general facility standards of section
33-20-04.1-02; and

Remove all solid waste at closure to a permitted facility,
or otherwise manage the waste that is in keeping with the
purpose of this article.

Requirements for waste piles likely to produce a leachate are:

a.

Waste piles must be underlain by concrete, asphalt, clay,
or an artificial liner. The liner must be of sufficient
thickness and strength to withstand stresses imposed by
waste handling equipment and the pile;

Runoff and run-on control systems must be designed,

installed, and maintained to handle a twenty-five-year,
twenty-four-hour storm event;
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Based on site and waste characteristics and the proposed
operation, the department may require that waste piles
have the following:

(1) A ground water monitoring system that complies with
chapter 33-20-13;

(2) A leachate collection and treatment system; and

(3) Financial assurance; and

The department may require that the entire base or liner
be inspected for wear and idintegrity and repaired or

replaced by removing storage waste.or otherwise providing
inspection access to the base or liner.

An owner or operator of a tire pile shall:

An

Control access to the tire pile by fencing;

Limit the tire pile to a maximum basal area of ten
thousand square feet [929 square meters] 1in size;

Limit the height of the tire pile to twenty feet [6.1
meters];

Provide for a fifty-foot [15.24-meter] fire lane around
the tire pile;

Provide site access by fire control equipment;

Provide run-on and runoff control systems adequate to
control surface water from a twenty-five-year,
twenty-four-hour precipitation event; and

Comply with subsection 3 if the total accumulation of
tires on the site exceeds a basal area of ten thousand
square feet [929 square meters].

owner or operator of a composting facility for grass and

Teaves shall:

a.

Direct surface water or storm water from composting and
waste storage areas;

Control surface water drainage to prevent leachate runoff;
Store solid waste separated from compostable material in a
manner that controls vectors and aesthetic degradation,

and remove this solid waste from the site to an
appropriate facility at least weekly;
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d. Turn the yard waste periodically to aerate the waste,
maintain temperatures, and control odors; and

e. Prevent the occurrence of sharp objects greater than one
inch [2.54 centimeters] in size in finished compost
offered for use.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-04.1-08. Solid waste processing and resource recovery -
Standards. In addition to sections 33-20-04.1-02, 33-20-04.1-03,
33-20-04.1-04, and 33-20-04.1-05, the owner or operator of a facility
which conducts solid waste processing or operates a resource recovery
system shall comply with these standards.

1. A1l 1liquids must be collected and treated to meet the water
protection provisions of chapter 33-20-13.

2. Surface water must be diverted away from all open storage
areas.

3. Solid waste must be confined to storage containers and areas
specifically designed to store waste. Waste handling and
storage systems must provide sufficient excess capacity to
prevent nuisances, environmental impacts, or health hazards in
the event of mechanical failure or unusual waste flows.

4. Solid waste processing and resource recovery systems or
facilities must be operated on first-in, first-out basis.
Stored solid waste containing household waste may not be
allowed to remain unprocessed for more than forty-eight hours
unless adequate provisions are made to control flies, rodents,
odors, or other environmental hazards or nuisances.

5. All solid waste, recovered materials, or residues must be
controlled and stored in a manner that does not constitute a
fire or safety hazard or a sanitary nuisance.

6. All residues from solid waste processing and resource recovery
systems or facilities must be handled and disposed according
to this article.

7. A1l idincinerators used for solid waste must be constructed and
operated in compliance with article 33-15.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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33-20-04.1-09. General disposal standards.

1.

In addition to sections 33-20-04.1-02, 33-20-04.1-03,
33-20-04.1-04, and 33-20-04.1-05, the standards of this
section apply to all landfills, surface impoundments closed
with solid waste in place, and land treatment wunits, unless
otherwise indicated.

Construction and operation standards for solid waste
management facilities regulated by this section:

a. Every solid waste Tlandfill or facility shall have and
maintain, or have access to, equipment adequate for the
excavation, compaction, covering, surface water
management, and monitoring procedures required by approval
plans and this article.

b. Roads must be constructed and maintained to provide access
to the facility. Access roads must be cleaned and
decontaminated as necessary.

¢. There must be available an adequate supply of suitable
cover material, which, if necessary, must be stockpiled
and protected for winter operation.

d. The final cover of all disposal facilities must be
designed and constructed in a manner that ensures the
quality and integrity of the hydraulic barrier and the
protective vegetative cover.

e. The working face or open area of a landfill must be
limited in size to as small an area as practicable.
Sequential partial closure must be implemented as
necessary to keep the disposal area as small as
practicable and to close filled areas in a timely manner.

f. The disposal of 1iquids, sludges, and wastes containing
free liquids in excess of household quantities s
prohibited unless authorized by the department.

g. All disposal facilities shall identify, quantify, remove,
stockpile, and maintain suitable plant growth material for
later use in closure.

h. Any recycling or salvage activity must be authorized by
the owner or operator and must be in a separate area in a
manner to avoid injury and interference with the landfill
operation.

i. Vehicles, farm machinery, metal appliances, or other

similar items brought to the facility for recycling may be
stored temporarily in a separate area.
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Vector control measures, in addition to the application of
cover material, must be instituted whenever necessary to
prevent the transmission of disease, prevent bird hazards
to aircraft, and otherwise prevent and reduce hazards
created by rats, flies, snakes, insects, birds, cats,
dogs, and skunks.

A1l domestic animals must be excluded from the facility.
Feeding of garbage to animals is prohibited.

A1l earthen material must be maintained onsite unless
removal from the site is authorized by the department.

Construction and operation standards, excluding inert waste
landfills.

a.

The landfill must be designed and operated to prevent the
run-on and runoff of surface waters resulting from a
maximum flow of a twenty-five-year, twenty-four-hour
storm.

Facilities receiving on average over twenty tons [18.2
metric tons] per day of solid waste shall make provisions
for measuring all waste delivered to and disposed in the
facility. Weight measurements are preferable; volume
measurements (cubic yards) are acceptable.

Active areas of the landfill must be surveyed periodically
to ensure that filling is proceeding in a manner
consistent with the 1landfill design and that closure
grades are not exceeded.

A1l surface water resulting from run-on, runoff, snowmelt,
infiltration, direct precipitation, or leachate must be
properly controlled to avoid any concentration of water on
or in the waste and to minimize infiltration of water into
the waste material. Waste disposal shall avoid any areas
within the facility where surface water is concentrated.

Closure standards, excluding land treatment units.

-

Closed solid waste management units may not be used for
cultivated crops, heavy grazing, buildings, or any other
use which might disturb the protective vegetative and soil
cover.

A1l solid waste management wunits must be closed with a
final cover designed to:

(1) Have a permeability less than or equal to the

permeability of any bottom liner or natural subsoils
present;
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(2) Minimize precipitation run-on from adjacent areas;

(3) Minimize erosion and optimize drainage of
precipitation falling on the landfill. The grade of
slopes may not be less than three percent, nor more
than fifteen percent, unless the permit applicant or
permittee provides Jjustification to show steeper
slopes are stable and will not result in excessive
erosion. In no instance may slopes exceed
twenty-five percent; and

(4) Provide a surface drainage system which does not
adversely affect drainage from adjacent lands.

The final cover must include six inches [15.2 centimeters]
or more of suitable plant growth material which must be
seeded with shallow rooted grass or native vegetation.

5. Postclosure standards for solid waste management facilities
regulated by this section.

a.

The owner or operator of a landfill or a surface
impoundment closed with solid waste in place shall meet
the following during the postclosure period:

(1) Maintain the integrity and effectiveness of the final
cover, including making repairs to the cover to
correct effects of settlement, subsidence, and other
events, and preventing run-on and runoff from eroding
or otherwise damaging the final cover;

(2) Maintain and operate the leachate collection system,
if applicable;

(3) Monitor the ground water and maintain the ground
water monitoring system, if applicable; and

(4) Operate and maintain the gas control system, if
applicable.

The owner or operator of a municipal waste landfill, an
industrial waste landfill, a surface impoundment <closed
with solid waste remaining in place, or a land treatment
facility shall prepare and implement a written postclosure
plan  approved by the department as a part of the
permitting process. The postclosure plan must address
facility maintenance and monitoring activities for a
postclosure period of thirty years.

(1) Postclosure includes appropriate: ground water
monitoring; surface water monitoring; gas monitoring;
and maintenance of the facility, facility structures,
and ground water monitoring systems.
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(2) The postclosure plan must project time intervals at
which postclosure activities are to be implemented,
identify postclosure cost estimates, and projected
fund withdrawals from the financial assurance
instrument.

(3) The department may require an owner or operator to
amend the postclosure plan, including an extension of
the postclosure period, and implement the changes.
If the permittee demonstrates that the facility is
stabilized, the department may authorize the owner or
operator to discontinue postclosure activities.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-24
Law Implemented: NDCC 23-29-04

33-20-04.1-10. Other methods of solid waste management -
Standards. New and unique methods developed subsequent to December 1,
1992, which can be utilized without environmental degradation and
creation of hazards to public health and safety will be considered by
the department.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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CHAPTER 33-20-05
STANDARDS OF PERFORMANCE FOR DISPOSAL OPERATIONS

[Repealed effective December 1, 1992]

254



STAFF COMMENT: Chapter 33-20-05.1 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-20-05.1
INERT WASTE LANDFILLS

Section

33-20-05.1-01 Applicability

33-20-05.1-02 Performance and Design Criteria
33-20-05.1-03 Lime Sludge Waste

33-20-05.1-04 Closure Criteria

33-20-05.1-05 Postclosure Criteria

33-20-05.1-01. Applicability. An owner or operator of an inert
waste landfill, which does not qualify for a permit by rule, shall
comply with this chapter and with sections 33-20-04.1-02, 33-20-04.1-03,
33-20-04.1-04, 33-20-04.1-05, and 33-20-04.1-09. An inert waste
landfill, which 1is permitted by rule, shall comply with section
33-20-02.1-02 and with this chapter, but 1is exempt from sections
33-20-04.1-02, 33-20-04.1-03, and 33-20-04.1-04.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-05.1-02. Performance and design criteria. The owner or
operator of an inert waste landfill shall comply with these design,
construction, and operating standards.

1. Access to the facility must be controlled by lockable gates
and a combination of fencing, natural barriers, or artificial
barriers.

2. Disposal of the following solid waste into inert waste
landfills is prohibited: agricultural waste, asbestos waste,
hazardous waste, municipal waste, commercial waste, industrial
waste, regulated infectious waste, 1liquid solid waste,
radioactive waste, and municipal waste incinerator ash.

3. A1l wastes deposited at the site must be spread and
periodically compacted to promote drainage of surface water.

4. All wastes must be covered at least two times per year with a
minimum of six inches [15.2 centimeters] of suitable earthen
material.

a. The department may exempt the owner or operator of the
landfill from this requirement based on the type and
amount of waste received at the landfill and the site
location.
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b. This requirement does not apply to monofills used solely
for bottom ash from coal fired boilers.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-05.1-03. Lime sludge waste. Lime sludge from a water
treatment plant may be disposed in an inert waste 1landfill contingent
upon  proper design, operation, and permitting requirements and
contingent upon departmental approval.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-05.1-04. Closure criteria. Closure of an existing unit
must be completed as outlined 1in  sections 33-20-04.1-05 and
33-20-04.1-09. A1l existing units must be covered with two feet [61.0
centimeters] or more of earthen material, the lower twelve inches [30.5
centimeters] of which must be compacted clay-rich earthen material, free
from cracks and extrusions of solid waste. If a cover of four feet [1.2
meters] or more of clay-rich earthen material is achieved, compaction is
not required. At least six inches [15.2 centimeters] of suitable plant
growth material must be placed over the covered landfill and planted
with adapted grasses.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-05.1-05. Postclosure criteria. Owners or operators of
inert waste landfills shall conduct annual postclosure inspections for a
period of five years after closure.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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CHAPTER 33-20-06
PERMIT TO CONSTRUCT

[Repealed effective December 1, 1992]
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STAFF COMMENT: Chapter 33-20-06.1 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-20-06.1
MUNICIPAL WASTE LANDFILLS

Section

33-20-06.1-01 Applicability

33-20-06.1-02 Performance and Design Criteria
33-20-06.1-03 Closure Criteria

33-20-06.1-01. Applicability. The requirements of this chapter’
and of sections 33-20-01.1-08, 33-20-04.1-02, 33-20-04.1-03,
33-20-04.1-04, 33-20-04.1-05, and 33-20-04.1-09 apply to owners and
operators of municipal waste landfills, except that the department may
allow alternate design and performance standards for a municipal waste
landfill receiving less than twenty tons [18.2 metric tons] per day
based upon the site's climate, hydrogeology, topography, geology, and
Tocation and the type of wastes received.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-06.1-02. Performance and design criteria. The owner or
operator of a municipal waste Tandfill facility shall comply with these
design, construction, and operating standards.

1. Access to the facility must be controlled by lockable gates
and a combination of fencing, natural barriers, or artificial
barriers. The gates must be locked when an attendant is on
duty.

2. Any new or lateral expansion of a municipal waste landfill
must be wunderlain with a hydraulic barrier and leachate
removal system capable of collecting and removing leachate and
contaminated surface water within the landfill.

a. The Tliner and leachate removal system must be compatible
with the waste and leachate.

b. The 1liner and leachate removal system must maintain its
integrity for the 1ife of the facility and the postclosure
period.

c. The Tleachate removal system must have a collection
efficiency of ninety percent or better and be capable of
maintaining a hydraulic head of twelve inches [30.5
centimeters] or less above the liner.
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d. The liner must consist of one of the following:

(1) A natural soil 1liner constructed of at least four
feet [1.2 meters] of natural soil having a hydraulic

conductivity not to exceed 1 x 10-7 centimeters per
second; or

(2) A composite liner consisting of two components; the
upper component must consist of a minimum thirty mil
flexible membrane liner, and the lower component must
consist of at 1least a two-foot [61.0-centimeter]
layer of compacted soil with a hydraulic conductivity

of no more than 1 x 10 7 centimeters per second.
Flexible membrane liner components consisting of high
density polyethylene must be at Jleast sixty mil
thick. The flexible membrane liner component must be
installed in direct and uniform contact with the
compacted soil component.

e. The drainage layer of the leachate removal system must

have a hydraulic conductivity of 1 x 10.3 centimeters per
second or greater throughout. The drainage layer must
have sufficient thickness to provide a transmissivity of

3.0"% 10-2 centimeters squared per second or greater.

f. Appropriate measures must be provided as necessary for
preparation of the liner subgrade, quality assurance, and
quality control testing of the construction of the liner
and leachate removal system, and protection and
maintenance of the 1liner and leachate removal system to
ensure the integrity of the system.

g. An alternative 1liner and leachate removal system may be
approved by the department based on the proposed system's
ability to control leachate migration.

The 1liner and leachate removal system in combination with the
final cover must achieve a site efficiency of ninety-five
percent or better for rejection or collection of the
precipitation that falls on the site.

Methane and other gases from waste decomposition may not be
allowed to migrate laterally from the landfill so as to
endanger structures, environmental resources, or adjacent
properties.

A certified operator must be on duty while the facility is
receiving solid waste. Facilities receiving on average over
twenty tons [18.2 metric tons] of municipal waste per day
shall have an attendant at or near the entrance to the
facility to monitor, accept or reject, measure, and record
wastes arriving at the facility.

259



Solid waste must be unloaded at the bottom of the working face
of the fill. The waste must then be spread in layers and
compacted as densely as practicable., Each layer may not
exceed a thickness of two feet [61.0 centimeters] of material
after compaction is completed.

Household pet animal carcasses may be buried along with other
municipal household waste. Larger animal carcasses must be
disposed of immediately and must be placed at least four feet
[1.2 meters] below grade with at least twelve dinches [30.5
centimeters] of cover material directly covering the carcass.

The following wastes may not be accepted for disposal in
municipal waste landfills unless approved by the department:

a. Liquids, except in amounts normally in household waste,
unless the liquid is leachate or gas condensate derived
from the municipal solid waste Tandfill and the municipal
solid waste landfill, whether it {is a new or existing
landfill or a lateral expansion, is designed with a
composite liner and leachate <collection system as
described in this section;

b. Regulated infectious waste, except in amounts normally in
household waste;

c. Municipal waste incinerator ash;

d. Hazardous waste, except in amounts normally in municipal
waste;

e. Pesticide containers which are not empty and have not been
triple-rinsed, except those normally in municipal waste;

f. Waste oil;
g. Lead acid batteries;
h. Major appliances;

i. Industrial waste, if not addressed in the industrial waste
management plan and the permit;

J. Raw or digested sewage sludges, lime sludges, grit chamber
cleanings, animal manure, septic tank pumpings, Dbar
screenings, and other sludges, 1if not included in the
permit; and

k. Other waste, if the department determines that such waste

has toxic or adverse characteristics which can impact
public health or environmental resources.
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9. A uniform compacted layer of six inches [15.2 centimeters] or
more of suitable earthen material or other departmentally
approved material must be placed on all solid waste by the end
of each working day. All cover must be free of trash,
garbage, or other similar waste.

10. On all areas where final cover or additional solid waste will
not be placed within one month, an additional six inches [15.2
centimeters] or more of compacted, clay-rich earthen material
must be placed. This intermediate cover may be removed when
disposal operations resume.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-06.1-03. Closure criteria. In addition to sections
33-20-04.1-05 and 33-20-04.1-09, at closure, an owner or operator shall
cover an existing unit with a layer of compacted soil material having a
thickness of eighteen inches [45.7 centimeters] or more and a hydraulic

conductivity of 1 x 10 7 centimeters per second or less. The compacted
layer must be free from cracks and extrusions of solid waste. A second
layer of twelve inches [30.5 centimeters] or more of clay-rich soil
material suitable for serving as a plant root zone must be placed over
the compacted layer. At least six inches [15.2 centimeters] of suitable
plant growth material must be placed over the covered landfill and the
facility planted with adapted grasses. The total depth of final cover
must be three feet [91.4 centimeters] or more, or as required to achieve
subsection 3 of section 33-20-06.1-02.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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CHAPTER 33-20-07
PERMIT TO OPERATE

[Repealed effective December 1, 1992]
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STAFF COMMENT: Chapter 33-20-07.1 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-20-07.1
INDUSTRIAL WASTE LANDFILLS

Section
33-20-07.1-01 Performance and Design Criteria
33-20-07.1-02 Closure Criteria

33-20-07.1-01. Performance and design criteria. In addition to
the requirements of sections 33~20-01,1-02, 33-20-01.1-08,
33-20-04.1-03, 33-20-04.1-04, 33-20-04.1-05, and 33-20-04.1-09, the
owner or operator of an industrial waste landfill shall comply with the
design, construction, and operating standards as follows:

1. On all areas of the landfill where final cover or additional
solid waste will not be placed within six months, eight inches
[20.3 centimeters] or more of compacted clay-rich soil
material or a synthetic cover must be placed to minimize
infiltration of surface water and to control windblown dust.

2. Waste disposal in industrial waste landfills must be limited
to those wastes identified in the permit application or
permit. Regulated infectious waste, waste o0il, hazardous
waste, and radioactive waste may not be accepted for disposal
at the landfill.

3. A1l wastes deposited at the site must be spread and compacted
as densely as practicable to minimize waste volume and promote
drainage of surface water.

4. Any new or lateral expansion of an industrial waste landfill
must be designed with an appropriate hydraulic barrier and
leachate management system capable of collecting and removing
leachate and contaminated surface water within the disposal
unit.

a. The 1liner and leachate removal system must be compatible
with the waste and leachate.

b. The 1liner and Jleachate removal system must maintain its
integrity through the postclosure care period.

c. The system must have a collection efficiency of
ninety-five percent or better and must be capable of
maintaining a hydraulic head of twelve inches [30.5
centimeters] or less above the liner.

d. For landfills that receive wastes containing water soluble
constituents, the liner must consist of at least four feet
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[1.2 meters] of compacted natural soil having a hydraulic
conductivity not to exceed 1 «x 10-7 centimeters per

second. This requirement does not apply to landfills
receiving only oil field drilling cuttings and drilling
mud.

e. A composite liner is required for landfills receiving
wastes which may contain leachable organic constituents.
The liner must consist of at least three feet [91.4
centimeters] of recompacted clay with a hydraulic

conductivity not to exceed 1 x 10-7 centimeters per second
overlain with at least a sixty mil flexible membrane
liner.

f. The drainage layer must have a hydraulic conductivity of

1 x 10.3 centimeters per second or greater throughout.
The drainage Tlayer must have a sufficient thickness to

provide a transmissivity of 3 x 10-2 centimeters squared

per second or greater.

g. An alternative liner may be approved by the department
based on the proposed system's ability to control leachate
migration.

h. The Tliner and leachate removal system in combination with
the final cover must achieve a site efficiency of at least
ninety-eight and one-half percent or better for collection
or rejection of the precipitation that falls on the site.

i. The requirements of this subsection for a 1liner and
leachate collection system may be waived by the department
if the permit applicant can demonstrate that, based on
geology and hydrology of the site, characteristics of the
waste, and engineering design, the Tliner and leachate
collection system is not necessary.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-07.1-02. Closure criteria. In addition to sections
33-20-04.1-05 and 33-20-04.1-09, at closure, an owner or operator shall
cover an existing unit with two feet [61.0 centimeters] or more of

clay-rich soil material having a hydraulic conductivity of 1 x 10 7
centimeters per second or less placed as a clay cap on the landfill. An
additional layer of clay-rich soil material must be placed over the
compacted clay cap; the upper twelve inches [30.5 centimeters] of this
layer must be suitable for serving as a plant root zone. The department
may allow the use of a synthetic material to replace part or all of the
compacted clay cap. At least six inches [15.2 centimeters] of suitable
plant growth material must be placed over the covered landfill and
planted with adapted grasses. The total depth of the final cover must
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be five feet [1.5 meters] or more, or as required by subdivision h of
subsection 4 of section 33-20-07.1-01.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

265



CHAPTER 33-20-08
COMMON PROVISIONS APPLICABLE TO BOTH A PERMIT
TO CONSTRUCT AND PERMIT TO OPERATE

[Repealed effective December 1, 1992]
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STAFF COMMENT: Chapter 33-20-08.1 contains all new material but is not
underscored so as to improve readability.

Section

33-20-08.1-01
33-20-08.1-02

CHAPTER 33-20-08.1
SURFACE IMPOUNDMENT PROVISIONS

Performance and Design Criteria
Closure and Postclosure Criteria

33-20-08.1-01.  Performance and design criteria. In addition to
the requirements of section 33~20-04.1-09, the owner or operator of a
surface impoundment shall comply with the following:

1. Applicability.

a.

The design, construction, and operating standards of this
section are applicable to surface impoundments that store
or treat solid waste, sludges containing free liquids,
free liquids containing high concentrations of dissolved
solids, or 1liquids derived from processing or handling
solid waste.

The standards of this section are not applicable to the
following units:

(1) Surface impoundments which treat wastewater, the
discharge of which is subject to federal, state, or
local water pollution discharge permits;

(2) Surface impoundments which handle agricultural waste
generated by farming operations;

(3) Lime sludge settling basins;

(4) Basins wused to collect and store storm water runoff;
and

(5) 0i1 and gas exploration and production waste
regulated under North Dakota Century Code section
38-08-04.

2. The owner or operator must design, construct, and operate each
surface impoundment so as to:

a.

Comply with the surface water and ground water protection
standards of chapter 33-20-13;

New wunits must have a compacted soil liner of a minimum

two feet [61.0 centimeters] of 1 x 10_7 centimeters per
second or lesser hydraulic conductivity or an equivalent
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combination of soil thickness, soil hydraulic
conductivity, or a flexible membrane liner which would
control the migration of waste or waste constituents
through the liner during the active 1ife of the surface
impoundment;

Have dikes designed to maintain their structural integrity
under conditions of a Tleaking Tliner and capable of
withstanding erosion; and

Have the freeboard equal to or greater than two feet [61.0
centimeters] to avoid overtopping from wave action or
precipitation.

3. Monitoring and inspection.

a.

While a surface impoundment is in operation, it must be
inspected by the owner or operator monthly and after
storms to detect evidence of any of the following:

(1) Deterioration, malfunctions, or improper operation of
control systems; _

(2) Sudden drops in the 1level of the impoundment's
contents; and

(3) Severe erosion, seepage, or other signs of
deterioration in dikes or other containment devices.

Prior to placing a surface impoundment into operation or
prior to renewed operation after six months or more during
which the impoundment was not in service, a professional
engineer must certify that the impoundment's dike and
liner have structural integrity.

4. Emergency repairs and contingency plans.

a.

When a malfunction occurs in the waste containment system
which can cause a release to 1land or water, a surface
impoundment must be removed from service and the owner or
operator must take the following actions:

(1) Immediately shut down the flow of additional waste
into the impoundment;

(2) Immediately stop the leak and contain the waste which
has been released;

(3) Take steps to prevent catastrophic failure;

(4) If a leak cannot be stopped, empty the impoundment;
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(5) Clean wup all released waste and any contaminated
materials; and

(6) Notify the department of the problem within
twenty-four hours after detecting the problem.

b. As part of the contingency plan, the owner or operator
must specify a procedure for complying with the
requirements of subdivision a of this subsection.

c. No surface impoundment that has been removed from service
in accordance with the requirements of this section may be
restored to service unless the portion of the impoundment
which was failing is repaired and the following steps are
taken:

(1) If the impoundment was removed from service as the
result of actual or imminent dike failure, the owner
or operator must certify the dike's structural
integrity; and

(2) If the impoundment was removed from service as the
result of a sudden drop in the Tliquid level, the
following actions must be taken:

(a) For any existing portion of the impoundment
without a liner, a liner must be installed; and

(b) For any portion of the impoundment that is
lined, the liner must be repaired and the owner
or operator must certify that the repaired liner
meets the design specification approved in the
permit.

d. A surface impoundment, that has been removed from service
in accordance with the requirements of this subsection and
that 1is not repaired within six months, must be closed in
accordance with the provisions of sections 33-20-04.1-05
and 33-20-04.1-09.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-08.1-02. Closure and postclosure criteria. In addition to
the requirements of section 33-20-04.1-09, at closure, the owner or
operator shall complete the following:

1. Remove all standing 1liquids, waste and waste residues, the

liners and leak detection system, and any underlying and
surrounding contaminated soil. The site must then be
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History:

reclaimed by regrading the site, replacing all suitable plant
growth material, and properly revegetating the site; and

If all impoundment materials are not removed as provided in
subsection 1, the owner must treat remaining 1liquids,
residues, and soils by removal of liquids, drying, or other
means and then close the impoundment and provide postclosure
as provided for an industrial waste landfill under section
33-20-01.1-02.

Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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STAFF COMMENT:  Chapters 33-20-09, 33-20-12, 33-20-13, 33-20-14,
33-20-15, and 33-20-16 contain all new material but are not underscored
so as to improve readability. '

CHAPTER 33-20-09
LAND TREATMENT PROVISIONS

Section
33-20-09-01 Applicability
33-20-09-02 Land Treatment Standards

33-20-09-01. Applicability. The standards of this chapter apply
to facilities that engage in land treatment of solid waste. These
standards do not apply to the following:

1. Facilities utilizing municipal and domestic sludge;

2. Agricultural waste, including animal manure and agricultural
residues, resulting from farming operations;

3. Composting grass clippings and leaves; and
4. Inert waste.
History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33~20-09-02. Land treatment standards.

1. Owners or operators of land treatment facilities shall meet
the location standards of section 33-20-04.1-01.

2. Owners or operators of land treatment facilities shall meet
the minimum standards for performance of chapter 33-20-13, the
general facility requirements of section 33-20-04.1-02, and
the general disposal standards of section 33-20-04.1-09.

3. Owners or operators of land treatment facilities shall design
these facilities to meet the following requirements:

a. Provide waste storage facilities, if appropriate, that
meet the requirements of this article;

b. Collect and treat all runoff from a twenty-five-year,
twenty~four-hour storm, and divert all run-on for the
maximum flow of a twenty-five year, twenty-four-hour storm
around the active area;

c. Avoid standing water on the active area;
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e.

Avoid slopes and other features that will lead to soil and
waste erosion, unless contour plowing or other measures
are taken to avoid erosion; and

Control access to the site by fencing or other means.

4. Owners and operators of land treatment facilities shall
maintain and operate these facilities in compliance with these
following requirements:

a.

5. AN

Land treatment of garbage or regulated infectious waste is

~ prohibited;

Analyze solid waste according to departmentally approved
methods;

Avoid applying waste at rates greater than ten times
agronomic rates using the proposed cover crop, or depths
greater than would allow for tilling the soil by tracked
vehicles;

Provide tilling of soils during the growing season and
after each application of waste to maintain aerobic soil
conditions;

Amend the soil and soil nutrients as necessary to promote
efficient biological breakdown of waste materials;

Avoid applying waste to any active area having standing
water; and

Avoid food chain crops during the active life of the
facility and after closure until demonstrated to be safe.
Specific approval in writing from the department is
required for any land treatment disposal facility that is
used to raise food crops after closure.

owners or operators of land treatment facilities shall

close these facilities in accordance with section
33-20-04.1-05.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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Section

33=¢0-12-01
33-20-12-02

CHAPTER 33-20-12
REGULATED INFECTIOUS WASTE

Definitions
Management Standards

33-20-12-01. Definitions.

:

As used in this article, "regulated infectious waste" means an
infectious waste which is listed in subdivisions a through g
of this subsection. Ash from incineration and residues from
disinfection processes are not infectious waste once the
incineration or the disinfection has been completed.

a.

Cultures and stocks. Cultures and stocks of infectious
agents and associated biologicals, including cultures from
medical and pathological laboratories; cultures and stocks
of infectious agents from research and industrial
laboratories; wastes from the production of biologicals;
discarded live and attenuated vaccines; and culture dishes
and devices used to transfer, inoculate, and mix cultures.

Pathological waste. Human pathological waste, including
tissues, organs, and body parts and body fluids that are
removed during surgery or autopsy, or other medical
procedures, and specimens of body fluids and their
containers.

Human blood and blood products. Liquid waste human blood;
products of blood; items saturated or dripping with human
blood; or items that were saturated or dripping with human
blood that are now caked with dried human blood (inciuding
serum, plasma, and other blood components, and their
containers).

Sharps. Sharps that have been used in animal or human
patient care or treatment or in medical, research, or
industrial laboratories, including hypodermic needles,
syringes (with or without the attached needle), pasteur
pipettes, scalpel blades, blood vials, needles with
attached tubing, and culture dishes (regardless of
presence of infectious agents). Also included are other
types of broken or unbroken glassware that were in contact
with infectious agents, such as wused slides and cover
slips.

Animal waste. Contaminated animal carcasses, body parts,

and bedding of animals that were known to have been
exposed to infectious agents during research (including
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research in  veterinary hospitals), production of
biological, or testing of pharmaceuticals.

f. Isolation waste. Biological waste and discarded materials
contaminated with blood, excretion, exudates, or
secretions from humans who are isolated to protect others
from highly communicable diseases, or isolated animals
known to be infected with highly communicable diseases.

g. Unused sharps. Unused, discarded sharps, hypodermic
needles, suture needles, and scalpel blades.

2. As wused in this chapter, "disinfection or disinfect" means to
remove, inactivate, or destroy blood borne pathogens on a
surface or item to the point where the surface or item is no
Tonger capable of transmitting infectious particles.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-12-02. Management standards. In addition to sections
33-20-01.1-04, 33-20-01.1-05, 33-20-02.1-01, and 33-20-04.1-08, every
person who collects, stores, transports, treats, or disposes of
regulated infectious waste shall comply with these standards of
performance.

1. At the point of origin, regulated infectious waste must be
separated from other wastes and placed in distinctive
containers which do not leak and which are impervious,
puncture resistant, and tear resistant and which contain
obvious markings (for example, red or orange plastic bags or
the bichazard label). Bags and containers holding regulated
infectious waste must be tied, closed, or sealed securely to
prevent leakage.

2. At the point of origin, sharps must be:

a. Separated from other regulated infectious waste,
disinfected onsite, rendered nonsharp onsite, and then
disposed; or

b. Placed in rigid and puncture-resistant biochazard
containers and handled as required by subsection 5.

3. The handling and storage of regulated infectious waste, before
the treatment of subsection 5, must be conducted in a manner
which minimizes exposure to employees of the waste generator,
the waste transporter, and the public.

4. Recycled containers or devices such as carts used for the
handling of wastes must be disinfected after each use.
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History:

A1l regulated infectious waste must be incinerated or
disinfected and sharps that are not incinerated must be
rendered nonsharp before disposal. Incineration and
disinfection equipment and facilities shall meet the
requirements of article 33-15 and this article.

Blood and blood products can be discarded without incineration
or disinfection through municipal sewage disposal systems that
meet the requirements of article 33-16.

The disposal of nonviable human fetuses shall meet the
requirements of section 33-03-02-05.

An infectious waste which is.not regulated by this chapter may
be disposed at a permitted municipal waste landfill.

Household waste containing regulated infectious waste in
amounts normally found in household waste may be disposed of
at a permitted municipal waste landfill.

Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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CHAPTER 33-20-13
WATER PROTECTION PROVISIONS

Section

33-20-13-01 Site Characterization
33-20-13-02 Ground Water Quality Monitoring
33-20-13-03 Water Quality Standards
33-20-13-04 Monitoring Well Construction

33-20-13-01. Site characterization. The department shall require
adequate surface and subsurface water quality monitoring and site
characterization to ensure that the waters of the state are not or will
not be adversely impacted by the solid waste management facility. At a

minimum, the initial hydrologic site characterization must address the
following:

1. Location and water quality of lakes, rivers, streams, springs,
or wetlands within one mile [1.61 kilometers] of the site
boundary based on available data;

2. Domestic and livestock wells within one mile [1.61 kilometers]
of the site boundary. Information collected should dinclude
the 1location, water quality, depth to water, well depth,
screened intervals, yields, and the aquifers tapped;

3. Site location in relation to the one-hundred-year floodplain;
4. Depth to the thicknesses of the uppermost aquifers;

5. Hydrologic properties of the uppermost aquifers beneath the
proposed facility including existing water quality, flow
directions, flow rates, porosity, coefficient of storage,
hydraulic conductivity, and potentiometric surface or water
table; and

6. An evaluation of the potential for impacts to surface and
ground water quality from the proposed facility.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07.6

33-20~13-02. Ground water quality monitoring.

1. Based upon the site characteristics and type of facility,
applicants may be required to incorporate a ground water
monitoring system into the design of the facility. Ground
water monitoring systems must be designed to effectively
detect the migration of leachate constituents from the
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landfill units or other operational areas. At a minimum, a
water quality monitoring system shall:

a. Include one ground water monitoring well located
upgradient of the waste handling and storage facility, and
at least two wells 1located downgradient of the waste
handling and storage facility. The monitoring wells
should be installed at appropriate locations and depths to
yield ground water from the uppermost aquifer and all
hydraulically connected aquifers below the active portion
of the facility;

b. Document the elevation of ground water in each well
immediately prior to purging and the rate and direction of
ground water flow each time ground water is sampled;

¢. Document the quality of water that has not been affected
by solid waste activities; and

d. Document the quality of water passing the compliance
boundary.

Additional wells may be required in complicated
hydrogeological settings or to define the extent of
contamination detected.

A written ground water monitoring plan should be developed for
approval by the department and implemented as part of the
permitting process. The plan must include:

a. Number and location of wells;

b. Procedures for decontamination of drilling and sampling
equipment;

c. . Procedures for sample collection;

d. Analytical procedures;

e. Chain of custody control;

f. Parameters for analysis;

g. Quality assurance or quality control procedures;

h. A monitoring schedule; and
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i. Reporting and data analysis procedures.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-13-03. Water quality standards. All solid waste management
systems, operations, units, and facilities must be designed,
constructed, operated, maintained, closed, and maintained after closure
so as to be in compliance with North Dakota Century Code chapter 61-28,
and standards defined in articles 33-16 and 33-17. The department shall
specify monitoring requirements based upon the nature of the waste and
site conditions. Compliance with these standards is enforceable at the
compliance boundary of the facility, as set forth in the permit, unless
otherwise determined by the department.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-13-04. Monitoring well construction.

1. A1l monitoring wells must be cased in a manner that maintains
the integrity of the monitoring well bore hole. This casing
must allow collection of representative ground water samples.
Wells must be constructed in such a manner as to prevent
contamination of the samples, the sampled strata, and between
aquifers and water bearing strata.

2. A1l soil borings or ground water monitoring wells must be
completed by a driller licensed in North Dakota and must meet
design and construction requirements as stipulated in North
Dakota Century Code chapter 43-35 and article 33-18.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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CHAPTER 33-20-14
FINANCIAL ASSURANCE REQUIREMENTS

Section

33-20-14-01 Financial Assurance for Solid Waste
Disposal Facilities

33-20-14-02 Cost Estimates for Closure and Postclosure

33-20-14-03 Financial Assurance Mechanism for Closure
and Postclosure

33-20-14-04 Closure and Postclosure Financial Assurance
Account Establishment and Reporting

33-20-14-01. Financial assurance for solid waste disposal

facilities.

1. The requirements of this chapter apply to all new and expanded
solid waste disposal facilities, and to existing solid waste
disposal facilities that have not been closed by April 9,
1994. These vrequirements do not apply to inert waste
landfills.

2. Publicly owned or operated facilities may set up one account
for both closure and postclosure care of each facility.

3. Privately owned or operated facilities must set up a separate
account for both closure and postclosure care of each
facility.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-14-02. Cost estimates for closure and postclosure.

1.

Each owner or operator shall prepare separate written closure
and postclosure cost estimates to complete identified
activities of the facility closure and postclosure plans.
These estimates must be updated at least every three years.

Each owner or operator shall prepare a new closure or
postclosure cost estimate whenever any of the following
occurs:

a. Changes 1in operating plans or facility design affect the
closure or postclosure plans;

b. There is a change in the expected year of closure; and

¢. The department directs the owner or operator to revise the
closure or postclosure plan.
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History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20~14-03. Financial assurance mechanism for closure and
postclosure.

1. Each owner or operator of an applicable solid waste disposal
facility shall establish financial assurance mechanisms in an
amount equal to the closure cost estimate and postclosure cost
estimate prepared in accordance with section 33-20-14-02. The
financial assurance mechanism must be approved by the
department. :

2. Solid waste disposal facilities shall provide one or more of
the following financial assurance instruments:

a. Reserve account;
b. Trust fund;
c. Surety bond;
~d. Irrevocable Tetter of credit;
e. Insurance policy; and

f. Corporate guarantee 1in accordance with the form and
content of subdivision a of subsection 10 of section
33-24-05-81.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
lLaw Implemented: NDCC 23-29-04

33-20~-14-04. Closure and postclosure financial assurance accoun
establishment and reporting. '

1. The closure plan and postclosure plan required by this article
must specify the financial assurance mechanisms required by
this chapter and, if a reserve account, trust fund, surety
bond, or insurance policy, the methods and schedules for
funding the mechanisms.

2. Publicly owned solid waste disposal facilities shall comply
with the following:

a. Closure and postcliosure financial assurance funds must be
generated for each facility as indicated in the closure
and postclosure plans;
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3.

History:

Each facility owner or operator must establish a procedure
with the financial assurance instruments trustee for
notification of nonpayment of funds to be sent to the
department; and

Each owner or operator shall file with the department an
annual report of the financial assurance accounts
established for closure and postclosure activities.

Privately owned solid waste disposal facilities shall comply
with the following:

a.

Each owner or operator shall file with the department an
annual audit of the financial assurance accounts
established for closure and postclosure activities; and

Annual audits must be conducted by a certified public
accountant licensed in the state and must be filed with
the department no Tlater than March thirty-first of each
year for the previous calendar year, including each of the
postclosure care years.

Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

281



Section

33-20-15-01
33-20-15-02

CHAPTER 33-20-15
SOLID WASTE MANAGEMENT FEES

Application Processing Fee
Annual Permit Fee

33-20~15-01. Application processing fee.

1.

Applicants for permits for transporting solid waste and for
solid waste management facilities shall pay, at the time the

permit application is filed, an application processing fee as
follows:

a.

b.

Seventy-five dollars for a solid waste transporter.

Five thousand dollars for any solid waste processing and
resource recovery system or facility.

One thousand dollars for any municipal waste landfill
facility that receives on average less than twenty tons
[18.2 metric tons] per day.

Three thousand dollars for any municipal waste landfill
facility that receives on average from twenty tons [18.2
metric tons] per day to fifty tons [45.4 metric tons] per

~day.

Five thousand dollars for any municipal waste landfill
facility that receives on average more than fifty tons
[45.4 metric tons] per day to five hundred tons [453.5
metric tons] per day.

Twenty thousand dollars for any municipal waste landfill
facility that receives on average more than five hundred
tons [453.5 metric tons] per day.

Five thousand dollars for any surface impoundment
facility.

One thousand dollars for any special waste landfill
facility that receives on average ten tons [9.1 metric
tons] per day or less.

Ten thousand dollars for any special waste facility that
receives on average more than ten tons [9.1 metric tons]
but less than one hundred tons [90.7 metric tons] per day.

Twenty thousand dollars for any special waste facility

that receives on average one hundred tons [90.7 metric
tons] or more per day.
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k. Two thousand dollars for any inert waste landfill that
receives on average more than forty tons [18.1 metric
tons] per day.

2. Modifications of existing unexpired permits which are
initiated by the department may not vrequire an application
processing fee. Modifications of existing unexpired permits
not initiated by the department that require major review may
be required to submit a processing fee with the modification
request.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04, 23-29-07.1
Law Implemented: NDCC 23-29-04, 23-29-07.1

33-20-15-02. Annual permit fee. Beginning July 1, 1993, the
owners or operators of an activity or facility required to have a permit
under these rules are subject to an annual permit fee for each permit.
The fee period must begin each July first and the fee must be paid by
July thirty-first. A1l fees must be made payable to the North Dakota
state department of health and consolidated 1laboratories. The annual
permit fee is as follows:

1. For a solid waste processing or facility system five hundred
dollars.

2. For a special waste facility five hundred dollars.

3. For a municipal waste landfill facility receiving on average
more than twenty tons [18.2 metric tons] per day but less than
fifty tons [45.4 metric tons] per day five hundred dollars.

4. For a municipal waste landfill facility receiving on average
more than fifty tons [45.4 metric tons] per day and less than
five hundred tons [453.5 metric tons] per day one thousand
dollars.

5. For a municipal waste landfill facility receiving on average
more than five hundred tons [453.5 metric tons] per day five
thousand dollars.

6. For a surface impoundment facility five hundred dollars.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04, 23-29-07.1
Law Implemented: NDCC 23-29-04, 23-29-07.1
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CHAPTER 33-20-16
CERTIFICATION OF OPERATORS

Section

33-20-16-01 Responsibility

33-20-16-02 Certification and Application

33-20-16-03 Training Course and Certification Requirements
33-20-16-04 Certificate Revocation

33-20-16-05 Term and Renewal of Certificates

33-20-16-01. Responsibility. Permittees of all municipal waste
landfills and municipal waste incinerators in North Dakota are required
to have a certified operator onsite at all times during operation of the
facility.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07.9

33-20-16-02. Certification and application.

1. In order to be certified as a municipal waste landfill
operator or as a municipal waste incinerator operator, an
applicant must take and pass a written examination given by
the department or its authorized representative.

2. The department shall charge certification fees of twenty-five
dollars for initial certification and fifteen dollars for
annual renewal.

3. An individual desiring to attend the training session and take
the certification examination shall file and submit the fee
and application form at Teast thirty days before the scheduled
training and certification session.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07.9

33-20~16-03. Training course and certification requirements.

1. To be eligible for certification, a landfill or incinerator
operator must have a minimum of one year experience in
operating a municipal waste landfill or incinerator and attend
a training session approved by the department for municipal
waste facilities.

284



2. Training sessions will be held at least annually by the
department to provide information on municipal waste Tlandfill
and incinerator operation and maintenance.

3. An applicant may submit documentation to demonstrate the
equivalency of other training courses and certification
successfully completed. The applicant may be eligible for
certification without taking the training course or written
examination if the department finds that the training and
certification are substantially equivalent.

4. Applicants who fail an examination may reapply to the
department.

5. Upon passage of the examination with a score of seventy
percent or better, the department will issue a certificate to
the applicant.

6. The certificates of personnel who terminate their employment
at a landfill or incinerator facility will remain valid until
expiration.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07.9

33-20-16-04. Certificate revocation. The department may suspend
or revoke the certificate of an operator if it is found that the
operator has practiced fraud or deception in obtaining the certificate
or in the performance of operator duties. No certificate may be revoked
or suspended except after a hearing conducted in accordance with North
Dakota Century Code chapter 28-32. Upon certificate suspension or
revocation, a new application for certification may be considered by the
department if the conditions upon which the suspension or revocation was
based have been corrected and evidence of this fact has been
satisfactorily submitted to the department.

History: Effective December 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07.9

33-20-16-05. Term and renewal of certificates. Certificates
expire each year on June thirtieth. The holder must reapply for renewal
of an expired certificate and pay the renewal fee by August first. To
be eligible for renewal, each certified operator must attend at Tleast
one departmentally approved training course every three years.

History: Effective December 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07.9
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JANUARY 1993

CHAPTER 33-07-03.1

33-07-03.1-20. Waiver provision. Rules promulgated pursuant to
North Dakota Century Code chapter 23-16 may be waived by the state
hreadth vcouncit department for a specified period in specific instances,
provided such a waiver does not adversely affect the health and safety
of the residents and would result in urireasonable hardship upon the
long~-term care facility. Requirements related to fire safety may only
be considered for waiver by the department if the provisions for which
the facility is requesting a waiver have been approved in writing by the
state fire marshal's office.

History: Effective December 1, 1986; amended effective January 1, 1993.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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STAFF COMMENT: Chapter 33-07-05 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-07-05
NURSING FACILITY SANCTIONS

Section

33-07-05-01 Purpose

33-07-05-02 Authority and Objective

33-07-05-03 Definitions

33-07-05-04 Provision of Sanctions

33-07-05-05 Imposition of Sanctions

33-07-05-06 Scope of Sanctions

33-07-05-07 Determination of Amount of Civil Money
Penalties

33-07-05-08 Recommendation of Prohibition on Submission of
Claims Through Other Providers

33-07-05-09 Order and Notice of Order

33-07-05-10 Request for Reconsideration

33-07-05-11 Appeals

33-07-05-12 Application

33-07-05-01. Purpose. This chapter is intended to conform North
Dakota law to the requirements of 42 U.S.C. 1396r(h) by the creation of
an enforcement process to be applied upon a finding, on the basis of a
standard, extended, or partial extended survey of a nursing facility, or
otherwise, that a nursing facility no longer meets the requirements of
42 U.S.C. 1396r(c) (requirements relating to residents' rights), or 42
U.S.C. 1396r(d) (requirements relating to administration and other
matters), or of rules, regulations, or policies adopted to implement
those requirements including rules and regulations relating to North
Dakota Century Code section 23-16-01.

History: Effective January 1, 1993.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11

33-07-05-02. Authority and objective. The state department of
health and consolidated 1laboratories s authorized by North Dakota
Century Code section 23-01-11 to adopt such rules as necessary to enable
the state to be in compliance with any federal laws in order to qualify
for any federal funds related to medical facilities or agencies licensed
by the department.

History: Effective January 1, 1993.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11
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33-07-05-03. Definitions.

1.

"Class I violation" refers to a requirement found out of
compliance that immediately jeopardizes the health or safety
of one or more residents.

"Class II violation" refers to requirement found out of
compliance that has the potential for causing a direct and
substantial threat to the health, safety, welfare, rights of
one or more residents, or unauthorized removal of a posted
notice of sanction.

"Class III violation" refers to a requirement found to be or
to have been out of compliance on consecutive surveys or
visits, or failure to inform a caller inquiring about the
availability of beds in the facility of the violations that
are the subject of an order imposing sanctions.

"Department" means the state department of health and
consolidated laboratories.

"Director" means the director of the division of health
facilities of the state department of health and consolidated
laboratories, or the director's designee.

"Facility" or "nursing facility" means an institution or a
distinct part of an institution which:

a. Is primarily engaged in providing to residents:

(1) Skilled  nursing care and related services for
residents who require medical or nursing care;

(2) Rehabilitation services for the rehabilitation of
injured, disabled, or sick persons; or

(3) On a regular basis, health-related care and services
to individuals who because of their mental or
physical condition require care and services (above
the Tevel of basic care) that can be made available
to them only through institutional facilities;

b. Is required to have in effect a transfer agreement
(meeting the requirements of 42 U.S.C. 1395x(1) with one
or more hospitals having agreements in effect under 42
U.S.C. 1395cc; and

c. Is required to meet the requirements for a nursing
facility described in 42 U.S.C. 1396r(b), (c), and (d) and
North Dakota Century Code section 23-16-01.

"Initial deficiency" means the first occurrence of a violation
recorded by the survey agency, including violations found
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during a standard survey, during an extended survey, in
response to a complaint investigation visit, or otherwise.

8. "Repeat deficiency" means a violation which is substantially
similar to a violation cited within the thirty-six preceding
months.

9. "Secretary" means the secretary of the United States
department of health and human services.

10. "Survey agency" means the department of health and
consolidated laboratories.

History: Effective January 1, 1993.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11

33-07-05-04. Provision of sanctions. The department may impose
any sanction described in section 33-07-05~-06 if it is found that a
nursing facility no longer meets a requirement of 42 U.S.C. 1396r(b),
(c), or (d), or North Dakota Century Code section 23-16-01, and it is
further found that the facility's deficiencies are:

1. A class I violation which immediately jeopardizes the health
or safety of its residents, in which case the director shall
immediately recommend the appointment of a receiver, as
provided for in North Dakota Century Code chapter 23-16.1, and
as specified in subsection 8 of section 33-07-05-06, or
recommend termination of the facility's participation 1in the
medical assistance program, and may provide, in addition, for
one or more of the other sanctions described in section
33-07-05-06; or

2. A class II or class III violation which does not immediately
jeopardize the health or safety of its residents, in which
case the department may:

a. Recommend termination of the facility's participation
under the state plan;

b. Provide for one or more of the remedies described in
section 33-07-05-06; or

c. Do both.
History: Effective January 1, 1993.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11
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33-07-05-05. Imposition of sanctions.

1. The department may implement sanctions based on a
determination that a nursing facility no Tlonger meets the
requirements of 42 U.S.C. 1396r(b), (c), or (d), or of rules
or regulations adopted to implement those requirements,
including licensure requirements. The determination of
appropriate sanctions must be at the discretion of the
department. The appointment of a receiver must be as provided
in North Dakota Century Code chapter 23-16.1. The department
shall provide for the imposition of incrementally more severe
sanctions for the violations that are repeated, uncorrected,
pervasive, or present a threat to the health, safety, or
welfare of the residents. When a determination is made that a
civil money penalty will be imposed, the amount of the penalty
will be based on recommendations made to the department by a
committee composed of a representative from medical services,
a representative from aging services, and a representative
from health facilities.

2. The following factors must be considered in determining the
sanctions to be imposed:

a. Seriousness of the violation;

b. Extent of the violation;

c. History of prior violations;

d. Prior imposition of sanctions;

e. Prior provision of provider information and training;

f. Willingness of facility management to adhere to program
rules;

g. Agreement to make restitution to residents, the medical
assistance program, or other third-party payors; and

h. Actions taken or recommended by licensing boards.

3. A sanction, once imposed, must continue until the facility has
demonstrated to the department that the conditions or
circumstances giving rise to the sanction have been corrected.

History: Effective January 1, 1993.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11

33-07-05-06. Scope of sanctions. The following sanctions may be
imposed upon a finding that a nursing facility no Tlonger meets the
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requirements of 42 U.S.C. 1396r(b), (c), or (d) or the requirements of
North Dakota Century Code section 23-16-01:

1.

History:

Preparation, by the facility, of a directed plan of correct1on
which is subject to approval of the department.

Mandatory attendance at provider information sessions.

Recommendation to the state medicaid agency to implement one
hundred percent review of the facility's claims prior to
payment.

Recommendation for denial of payment with respect to any
individual admitted to the nursing facility after receipt of
the order. Denial of payment may not provide a basis for
discharge or transfer of the individual.

A ban on the admission of residents, except those who were
temporarily absent from the facility on hospital or
therapeutic leave on the date of receipt of the order or
thereafter.

Recommendation of denial of payment for any service furnished
after receipt of the order. Denial of payment may not provide
a basis for discharge, transfer, or denial of service to a
resident of the facility.

A civil money penalty, not exceeding one hundred fifty dollars
per licensed facility bed, assessed, with interest at the
legal rate, up to a maximum of ten thousand dollars, for each
day the violation existed or continues to exist.

The appointment of a receiver to oversee the operation of the
facility and to assure the health and safety of the facility's
residents, where there 1is a need for temporary management
while:

a. There is an orderly closure of the facility; or

b. Improvements are made in order to bring the facility into
compliance with the requirements of the 42 U.S.C.
1396r(b), (c), and (d) and North Dakota Century Code
section 23-16-01

In the case of an emergency closure of the facility or
transfer of facility residents to other facilities, or both.

Effective January 1, 1993.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11
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33-07-05-07. Determination of amount of civil money penalties. A
facility which has been subjected to the imposition of a sanction under
subsection 7 of section 33-07-05-06 is liable to the state for each day
the violation existed or continues to exist. A violation must be
presumed to continue to exist from the time it is found until the
department finds it to have been corrected. The amount of the civil
money penalty must be determined as follows:

1. For each class I violation, not more than fifty dollars per
licensed facility bed;

2. For each class II violation, not more than twenty-five dollars
per licensed facility bed;

3. For each class III violation, not more than ten dollars per
licensed facility bed; and

4. For each repeat violation, not more than three times the
amount otherwise provided for under subsection 1, 2, or 3.

History: Effective January 1, 1993.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11

33-07-05-08. Recommendation of prohibition on submission of
claims through other providers. The department shall recommend that any
facility which is subject to a suspension or termination from
participation or to any limitation or denial of payment shall be
prohibited from submitting claims for payment, either directly or
through any clinic, group, corporation, or other association, to the
division of medical services or any fiscal agent or any services or
supplies provided under the medical services program except for any
services or supplies provided prior to the effective date of imposition
of the remedy. The submission of any claim in violation of this section
may subject the provider submitting the claim to sanctions under this
chapter.

History: Effective January 1, 1993.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11

33-07-05-09. Order and notice of order.

1. Upon a determination that the circumstances make the
imposition of a sanction appropriate, the department shall
issue a written order identifying the violations and the
sanction imposed. If the violations are of a nature to
require the imposition of an incrementally more severe
sanction, the order must identify the reasons therefor. A
copy of the order must be sent by registered or certified
mail, return receipt requested, to the facility's owner, the
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History:

facility's administrator, or head of the facility's governing
board; or hand delivered to the facility's owner, the
facility's administrator, or the head of the facility's
governing board. The order must specify the terms or
conditions under which the sanction will be terminated. The
order must also advise the facility of the right to seek
reconsideration.

When a facility has been subjected to a sanction, the
department may notify, as appropriate, applicable professional
licensing agencies, boards of registration or licensure, and
federal, state, or county agencies of the circumstances and
the sanctions imposed.

When a facility has been subjected to a sanction, the
department shall notify the long-term care ombudsman and the
county social service board of each county within seventy-five
miles [120.7 kilometers] of the location of the facility.
Each county social service board so notified shall post, in a
prominent place within its office, the name and location of
the facility and the sanction. The posting must remain in
place for the entire period of any sanction other than closure
or termination from the program and for the first ninety days
of a closure or termination.

When a facility has been subjected to a sanction, the facility
shall place notices of the sanction, supplied by the
department, at all facility entrances and exits. In the event
a sanction was imposed under subsection 5, 8, or 9 of section
33-07-05-06, the facility shall inform every person inquiring
by telephone about the availability of beds in the facility of
the violations and the sanctions imposed. Unauthorized
removal of a posted notice, or failure to so inform a
telephone <caller, 1is a class II violation. The director may
also require the facility to purchase space in the print media
to achieve the public dissemination of information concerning
any sanction.

Effective January 1, 1993.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11

33-07-05-10. Request for reconsideration.

1.

Within ten days after receipt of the order, the facility may
request reconsideration by the department. Within fifteen
days after receipt of a request for reconsideration, the
department shall grant or deny the request for reconsideration
and may suspend the imposition of any sanction except one
imposed under subsection 8 or 9 of section 33-07-05-06,
pending a decision on reconsideration.
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History:

A request for reconsideration must, in any event, be denied
unless it identifies, with specificity, each  disputed
violation and states the factual basis for its contention that
the violation was erroneously determined. The correction of
the factors which led to the determination of a violation may
not be asserted as a basis for a request for reconsideration.

If the department denies the request for reconsideration the
department shall notify the facility in writing of that
decision. If the denial was for any reason other than a
failure of the request to conform to the requirements of
subsection 2, the notice must advise the facility of the right
to appeal.

If the department determines to undertake reconsideration, the
decision on reconsideration must be rendered within forty days
after the issuance of the order. The notice of the decision
on reconsideration must advise the facility of the right to
appeal.

If the facility fails to file a timely request for
reconsideration which conforms to the requirements  of
subsection 2, the order 1is final 1in all respects, and no
further administrative or judicial review is applicable.

Effective January 1, 1993.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11

33-07-05-11. Appeals.

N

A facility dissatisfied with a decision on a timely request
for reconsideration, which conforms to the requirements of
subsection 2 of section 33-07-05-10, may appeal. An appeal
may be perfected by mailing or delivering the information,
described in subdivisions a through d, to the department,
state capitol, Bismarck, North Dakota, so that the mailed or
delivered material arrives at the office of the division of
health facilities on or before 5:00 p.m. on the thirty-first
day after the date of the determination of the department made
with respect to a request for reconsideration. An appeal
under this section is perfected only if accompanied by written
documents including all of the following information:

a. A copy of the notice received from the department advising
of the department's decision on the request for
reconsideration;

b. A statement of each disputed violation and the reason or
basis in fact for the dispute;
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c. The authority in statute or rule upon which the appealing
party relies for each disputed item; and

d. The name, address, and telephone number of the person upon
whom all notices will be served regarding the appeal.

2. Except as otherwise provided in this section, the appeal must
be considered as provided in article 98-02.

3. The dispositive issue on appeal must be whether the violation
occurred, not whether the violation has been corrected.

4. The hearing officer must make written findings of fact and
conclusions of law, and must recommend a decision to the
department. The recommended decision must set forth the
reasons for the decision and the evidence wupon which the
decision is based.

5. The department may accept, modify, or reject the recommended
decision. If the department rejects the recommended decision,
it may remand the matter to the office of administrative
hearings with directions. The department may, through its
directions, require the receipt of additional evidence, and
the submission of amended findings of fact, conclusions of Jaw
and recommended decision which reflects consideration of
additional evidence. The department may, through its
directions, require that the matter be referred to the same or
a different hearing officer, and the office of administrative
hearings shall comply with that direction unless compliance is
impossible.

History: Effective January 1, 1993.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11

33-07-05-12. Application. An appeal may not suspend or delay the
imposition of a remedy under this chapter. All civil penalties received
pursuant to this chapter must be paid into a special fund of the
department for the cost of implementation of this chapter, to be applied
to the protection of the health or property of residents or patients of
facilities that the department or the secretary finds in violation,
including payment for the costs for relocation of patients, maintenance
of temporary management to operate a facility pending correction of a
violation or closure of the facility, or for reimbursement to residents
and patients for personal funds lost due to a cited violation.

History: Effective January 1, 1993.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-16-11
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CHAPTER 33-30-02

33-30-02-03. Fees. The following fees must be paid in connection
with environmental health practitioner applications, renewals, and

penalties:

1.

3
4.

Licensure

Application fee for an environmental health practitioner

TIeRRsE 2770 o %% MG 5 i s o v =5y leomis o . . $50.00
Renewal fee for an environmental health practitioner

BRURNSE L » « 5 o« » v 8 ow s b PURce L Ak geiaEAC g 0 36 B0
Late renewal penalty fee per month . . . . . . . . . 2.00
Duplicate or changed license fee . . . . . . . . . . 10.00

and renewal fees for a partial 1licensure period must be

assessed on a prorate prorated basis.

History:

General Authority: NDCC 43-43-04

Effective February 1, 1988; amended effective January 1, 1993.

Law Implemented: NDCC 43-43-04

33-30-02-04. Qualifications and requirements for licensure.

1

practitiomer who meets these regquirements- a baccaiaureate
degree 4in an accredited envirommentat heatth curriculum or =a
quartercrerhts in the physicals chemicals or bictogicat
sciences- Complete an application for licensure and pay the
required application fee.

curricaium must be comsidered immediately etigibie for
}4censure- Have received a baccalaureate degree in  an
accredited environmental health curriculum or a baccalaureate
in the physical, chemical, or biological sciences, including
at least thirty semester or forty-five quarter credits in a
physical, chemical, or biological science, or a degree beyond
baccalaureate in environmental health or in a physical,
chemical, or biological science.

Pass the national environmental health practitioner registry

exam administered by the national environmental health
association. Persons meeting the licensure requirements in
subsections 1 and 2 who have not yet passed the environmental
health practitioner registry exam will be considered board
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eligible. A person who is board eligible may work in the
field of environmental health but such work must be under the
direction and supervision of a licensed environmental health
practitioner. A person who is board eligible may work under a
licensed environmental health practitioner for no more than a
total of three years after which such person may work in the
field of environmental health only after passing the national
environmental health practitioner registry exam.
Environmental  health practitioners licensed prior to
January 1, 1993, will be exempt from the exam requirement.

History: Effective February 1, 1988; amended effective January 1, 1993.
General Authority: NDCC 43-43-04
Law Implemented: NDCC 43-43-04
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CHAPTER 33-30-05

33-30-05-02. Grounds for disciplinary proceedings. The state

health officer may refuse to issue or renew, suspend, revoke, or place

on probationary status any license issued under this chapter or issue a

written warning to a licensee upon proof at a hearing that the applicant

or licensed person has engaged in unprofessional conduct. A person has

engaged in unprofessional conduct if a person:

1:

Obtained a Tlicense by means of fraud, misrepresentation, or

concealment of material facts.

Violated the code of ethics referred to in section

33-30-04-01.

Has been convicted of a criminal offense, and the state health

officer in accordance with North Dakota Century Code section
12.1-33-02.1, has determined that the person has not been
sufficiently rehabilitated or that the offense has a direct
bearing on the person's ability to serve the public in the
capacity of a licensed environmental health practitioner.

Violated any order or rule adopted by the state health officer

pertaining to the practice of environmental health.

Violated any provision of North Dakota Century Code chapter

43-43.

Is grossly negligent in the practice of environmental health.

Is addicted to the wuse of alcoholic beverages, drugs,

History:

narcotics, or stimulants to such an extent as to be
incapacitated from the practice of environmental health.

Effective January 1, 1993.

General Authority: NDCC 43-43-04
Law Implemented: NDCC 43-43-07

33-30-05-03. Hearings and disciplinary proceedings - Appeals.

1.

Upon receipt of a written and signed complaint that alleges

that a licensee practicing in this state has engaged in
unprofessional conduct as defined under section 33-30-05-02
and which sets forth information about which a reasonable
person might believe that further inquiries should be made,
the state health officer shall investigate the matter.

If the investigation reveals grounds to support the complaint,

the advisory board shall initiate a disciplinary action by
serving upon the licensee by certified mail a complaint
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setting forth the allegations upon which the action is based

specifying the issues to be determined.

If a written response contesting the allegations is not

recejved by the board within twenty days of service of the

complaint, the allegations are deemed admitted and appropriate

disciplinary sanctions are to be imposed.

If a disciplinary action has been initiated as provided in

subsection 2, the state health officer may offer to meet with

the licensee informally for the purpose of determining whether
the disciplinary action, including imposition of appropriate
sanctions, can be resolved by mutual agreement.

If an informal agreement cannot be reached, or the state

health officer elects not to offer the licensee an opportunity
for dinformal resolution of the matter, the licensee is

entitled to a hearing under North D<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>