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4.5-

examiners.

1.

History:

AUGUST 1991

01-01-01. Organization of board of addiction counseling

History. The 1987 1legislative assembly passed legislation
establishing the state board of addiction counseling
examiners, codified as North Dakota Century Code chapter
43-45. The board of addiction counseling examiners license
addiction counselors.

Board membership. The board consists of seven members
appointed by the governor. Four members are Tlicensed
practicing addiction counselors, two members are laypersons,
and one member is a director or coordinator of an addiction
counselor training program. Each board member serves a term
of three years. No.member may serve more than two successive
terms on the board.

Board officers. The board annually elects from its membership
a chairperson, vice chairperson, and a treasurer. The board
may hire a secretary at its discretion.
Inquiries. Ingquiries regarding the board may be addressed to:
Board of Addiction Counseling Examiners
1406 2nd Avenuwe Street NW
Mandan, ND 58554

Effective August 1, 1988; amended effective August 1, 1991.

General Authority: NDCC 28-32-02.15 434564
Law Implemented: NDCC 43-45-03, 43-45-04

4.5-

02-01-01. Licensure application. An application for a

license to practice addiction ecoumset counseling must be made to the



state board of addiction counseling examiners on forms approved by the
board upon request. Each application for a license must be accompanied
by each of the following:

1. & The required fee.
2. An official transcript verifying academic requirements.
3. An official document verifying practicum requirements.

4. Documentation verifying completion of a minimum one-year
full-time internship.

5. Documentation verifying a passing score on the prescribed
exam1nat10nSor—rfappi-:cab—}rdvcumentatmnofparhc1pa-b:m
4o an  existing traiming program as of July 15 198%— Such

program must have been approved by the department of human
services.

History: Effective August 1, 1988; amended effective August 1, 1991.
General Authority: NDCC 43—4564 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-06

4 .5-02-01-02. Licensure renewal. Licenses are renewable annually
providing that each of the following conditions have been met:

1. Proof of completion of required continuing education units is
submitted by December first of renewal year.

2. License is not in suspension or revocation.

3. Renewal application form is completed and submitted prior to
December first of each year.

4. Renewal application fee is submitted.
History: Effective August 1, 1988; amended effective August 1, 1991.

General Authority: NDCC 43—45—64 28-32-02.1
Law Impiemented: NDCC 43-45-04, 43-45-07

4.5-02-01-03. Fees. The board has adopted the following fee
payment schedule:

1. Initial license fee: $1e60-06 $150.00

2. Remewa:r Annual renewal of license fee: ¢ 5666 $ 75.00

History: Effective August 1, 1988; amended effective August 1, 1991.
General Authority: NDCC 43—45—64 28-32-02.1
Law Implemented: NDCC 43-45-04




4.5~02-01-04. Academic requirements. Academic requirements
related to the Ticensing of addiction counselors must be completed at an
accredited college or university. A bachelors degree is required after
January 1, 1992. The following academic courses are also required-.
One semester hour is equivalent to fifteen contact hours.

1.

10.

Psychopathology, the equivalent to a +three—guarter—irour
two-semester credit {thirty contact hours) course in abnormal

psychology from the upper division Tevel.

Theories of personality, the equivalent to a

three—quarter—hour two-semester credit course from an upper
division level.

Theories 1in practice of psychotherapy, the equivalent to a

three—quarter—hour two-semester credit course from an upper
division level.

Pharmacology, the equivalent to a

two-semester credit course from an upper division level,
focusing on the physiological and pathological effects of mood
altering drugs.

Introduction to group counseling, the equivalent to a

three—quarter—hour two-semester credit course from an upper
division level.

Introduction to individual counseling, the equivalent to a

three—quarter—hour two-semester credit course from an upper
division level.

Advanced counseling or marriage and family counselingsy or
both, the equivalent to a three—<quarter—hour two-semester
credit course from an upper division level.

Dynamics of addiction, the equivalent to a three—quarter—hour
two-semester credit course from an upper division Tevel.

Professional ethics, the equivalent to a eowe—guarter—hour
one-semester credit courses -<ncluding confidentiatity Iawss
referrat procedures with content including: legal issues,
client welfare as primary concern, professional competence,
supervision and development, financial issues, personal

wellness, and relatjonships to other counselors and
institutions.
Marriage and the family, the equivalent to a

three-quarter—hour two-semester credit course from an upper
division level. :



11. Child psychology or development, the equivalent to a
three—quarter—hour two-semester credit course from an upper

division level.

12. Adolescent psychology or development, the equivalent to a
two-semester credit course from an upper

division level.

History: Effective August 1, 1988; amended effective August 1, 1991.
General Authority: NDCC 43—45—64 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-06

4 .5-02-01-05. Practicum requirements. A practicum is successful
completion of a full-time nonsataried training experience in a
board-approved training program. Completion of this requirement must be
verified by the training program or consortium. The practicum s a
minimum of nine months (one thousand four hundred hours) of clinical
training and must be a combination of 1inpatient and outpatient
treatment. Each component must be a minimum of three months (four
hundred eighty hours). Each component must be completed in a separate
facility unless speciatty specifically approved by the board. The
full-time clinical experience may include a maximum of six academic
credits exclusive of credits for the practicum during the nine-month
period. If additional academic work 1is taken during the clinical
experience, a minimum of twelve months of clinical training is required.

The areas of addiction counseling to be covered, known as the
"twelve core functions" include:

1. Screening;

2. Intake;

3. Orientation;

4. Assessment;

5. Treatment planning;

6. Counseling (individual, group, and significant others);
7. Case maﬁagement;

8. Crisis intervention;

9. (lient education;

10. Referral;

11. Reports and recordkeeping; and

12. Consultation.




The clinical practicum may be extended due to additional
supervisory recommendations, individual circumstances, health
circumstances, or other personal matters. Extension of the clinical
portion of training is the vresponsibility of the director of the
training program.

History: Effective August 1, 1988; amended effective August 1, 1991.
General Authority: NDCC 43—45—-84 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-06

4.5-02-01-06. Internship. The internship is a minimum of a
twelve-month full-time (two thousand hours) addiction counseling
professional experience or employment under the supervision of an
approved clinical supervisor in a licensed addiction treatment facility
approved by the board for internship training. Completion of the
internship is documented by an evaluation from the intern's supervisor
or the clinical directors or boths of the program, or both. An
individual may remain an intern for a maximum of two years before
completion of all examinations is required.

History: Effective August 1, 1988; amended effective August 1, 1991.
General Authority: NDCC 43-—45-64 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-06

4.5-02-01-07. Examinations. Two levels of examinations occur in
the licensing process:

1. A written examination <consisting of a knowledge-based
objective test.

2. An  oral examination using a performance-based case
presentation method.

The written examination may be taken when offered any time 4in the
chindeat traiming process after the completion of the required academic
coursework. Successful completion of the written examination is
required before an individual is eligible to take the case presentation
method of examination. Only individuals who have completed their
clinical training and successfully completed the written examination
will be considered eligible for the case presentation method oral
examination.

In the case of an applicant certified as having passed the case
presentation method in another state, the applicant would be required to
have successfully completed the North Dakota written examination before
being considered for the addiction counselor license.

Applicants may take the examination when offered. The individual
will be responsible for fee payment with each examination. An
individual may remain an intern for only two years or for longer than




two years by special provision of the board before being required to be
Ticensed in North Dakota.

History: Effective August 1, 1988; amended effective August 1, 1991.
General Authority: NDCC 434594 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-06

4 .5-02-01-08. Reciprocity. Out-of-state applicants who have
completed training in addiction counseling in another state or in a work
or training setting which has not been approved by the board of
addiction counseling examiners must document equivalencies in all areas
of training 1including academic coursework, clinical training, and work
experience and must also satisfactorily complete the written and
performance examinations 1if required by the board. A person need not
reside in the state or be employed in the state to make application or
be Ticensed in North Dakota.

Retated chimicat Clinical professional applicants who have related
clinical proficiencies must document equivalencies 1in all areas of
training 1including the academic coursework, clinical training, and work
experience and must satisfactorily complete the written and performance
examinations as prescribed if required by the board.

History: Effective August 1, 1988; amended effective August 1, 1991.
General Authority: NDCC 43—w5—04 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-06

4.5-02-01-09. Approved training program.

1. Each training program or consortium for addiction counseling
training must be approved biammuaity biennially by the board
of addiction counseling examiners. The training program or
consortium must provide at a minimum, an application which
must 1include documentation of the academic and clinical
training experiences, proposed training methods, conditions,
and schedules for supervision; syllabi of academic courses or
other evidence of the academic quality of those courses;
evidence of Tlicensure of addiction treatment facilities;
evidence of certification of academic institutions involved,
clinical  supervisors' credentials, and other information
requested by the board.  Fhere must be =z minimum of one

An approved training program or consortium must meet the
following conditions:

a. Practicum training experiences must meet a combination of
inpatient and outpatient addiction treatment experience in
an approved addiction training program. The inpatient and
outpatient experience must be provided in  separate



History:

facilities unless speciatdy specifically approved by the
board.

b. The areas of addiction counseling to be covered must
include the "twelve core functions".

c. Each program may establish the length of the practicum
with a nine-month minimum requirement.
d. Academic instructor and clinical training supervisors must

be board approved to perform their teaching and clinical
supervisory function.

foliowing criteriar-

ar Have +two years experience as a certified or Itcensed
addiction counselors and

b+~ Be approved by the board as a clinical supervisor—r

Training programs - must have one board-approved clinical
supervisor for each trainee in residence. In order to receive
approval as a clinical supervisor, the following
qualifications and conditions must be met:

a. Complete and submit the required application.

b. Have two years experience as a licensed addiction
counselor.

c. Be approved by the board of addiction counseling
examiners.

Academic  instructors of training programs must have an
appropriate academic degree and otherwise be qualified in the
specific field of instruction, and be a member of a college or
university academic staff in order to be approved.

Individualized training proposals may be board approved when
they are submitted by and under the auspices of an approved
training program or consortiums; =md are approved by the board
providing information as required by +the board. Each g]a

must designate the board-approved clinical supervisors
responsible for the training and also provide additional
information as required by the board.

Effective August 1, 1988; amended effective August 1, 1991.

General Authority: NDCC 43—45—-e64 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-06




4 .5-02-01-10. Internship sites. Facilities may must apply
biennially to the board for approval as an internship site by providing
the following information:

1. Completed application form.

2. Names of approved clinical supervisors within the facility who
are responsible for supervising interns.

3. Plan of supervision. This plan must be approved by the board
on an individual site basis.

4. Evidence of licensure as an addiction treatment facility.

An individualized internship plan may be approved when it is
submitted by and under the auspices of an approved internship site.
Each intern must have a board-approved clinical supervisor in a licensed
facility and the internship site must provide additional information as
required by the board.

A1l individuals working in the state as addiction counselors and
who are not either licensed or in an approved training program or
consortium as an addiction counselor trainee must be in or supervised by
an approved internship site.

History: Effective August 1, 1988; amended effective August 1, 1991.
General Authority: NDCC 43—5—64 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-06

4 5-02-01-11. Continuing education. Continuing education credit
is an award given to a participant of a workshop or seminar. All
licensed addiction counselors are required to complete sixty hours of
continuing education in a three-year period beginning January first of
the year following the counselor's original certification or licensure.

A1l persons wishing approval must submit a request to the
licensing board for approval of continuing education credits.
Continuing education, workshops, and seminars must be related to the
practice of addiction counseling and have the potential to increase the
attendees proficiency in addiction counseling.

History: Effective August 1, 1988; amended effective August 1, 1991.
General Authority: NDCC 43—45—64 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-07

, 4 .5-02-02-01. Code of professional conduct. The board has
adopted and incorporated into this title a code of professional conduct
for addiction counselors. The following constitutes unacceptable
professional conduct for an addiction counselor and shall subject the
counselor wor, training program consortium, training program, or
internship site, or any combination thereof, to sanction.

10



10.

11.

Exploiting relationships with clients such as participating in
or soliciting sexual relationships during the time of services
and for twelve months following the termination of services.

Taking financial advantage of client, or using one's position
within an agency to enhance one's private practice or the
private practice of others for personal gain.

Entering into any illegal acts with a client.

Participating 1in, condoning, or being an accessory to
dishonesty, fraud, deceit, or misrepresentation in the
practice of addiction counseling.

Not providing clients with accurate and complete information
regarding the extent and nature of the services available to
them.

Convicted of a criminal act which affects the practice of the
profession. (North Dakota Century Code section 12.1-33-02.1)

Violating the federal or state confidentiality client care
regulation statutes.

Violating the federal or state discrimination statutes or
regulations.

Refusal to seek and follow through with adequate and
appropriate treatment for any 1illness or disorder which
interferes with professional functioning or ability to perform
the basic expected functions, or both, of an addiction
counselor.

Using misrepresentation in the procurement of licensing as an
addiction counselor or knowingly assisting another in the
procurement of licensing through misrepresentation.
Misrepresentation of professional gualifications,
certifications, accreditations, affiliation, and employment
experiences.

counselor who is providing addiction counselding Any licensed
addiction counselor or person subject to regulation by the
board, having knowledge that another counselor or regulated
person has violated the Jaw or rules or whose knowledge of
that counselor's incompetent, unethical, illegal, or impaired
behavior raises a substantial question as to that counselor's
fitness to be a member of the addiction counseling profession
who fails to report that knowledge to the board.

11




12.

Failure to act in a manner which meets the generally accepted

13.

standards of practice, including performing services outside

individual's area of training, experience, or competence.

Failure to properly supervise trainees and interns practicing

14.

addiction counseling under the Tlicensee's supervision in a
board-approved training program or internship site.

Accepting as a client someone with whom the counselor already

History:

has another relationship. Examples include, but are not
limited to, employee, supervisee, twelve-step sponsorship, or
relative.

Effective August 1, 1988; amended effective August 1, 1991.

General Authority: NDCC 43—45-84 28-32-02.1
Law Implemented: NDCC 43-45-04, 43-45-07
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AUGUST 1991

STAFF COMMENT: Chapter 13-02-12 contains all new material but is not
underscored so as to improve readability.

CHAPTER 13-02-12
INTERSTATE BANKING

Section
13-02-12-01 Scope
13-02-12-02 Definitions
13-02-12-03 Developmental Loans
13-02-12-04 Application
13-02-12-05 Application Content
13-02-12-06 Confidential Material
13-02-12-07 Notice and Publication
13-02-12-08 Divestiture
13-02-12-01. Scope. To establish requirements for a

reciprocating state bank holding company making an application to
acquire or organize a North Dakota state or national bank and
demonstrating how they will meet the credit needs for business expansion
of the local community or trade area 1in which the bank and any
facilities, stations, or banking houses are located.

History: Effective August 1, 1991.
General Authority: NDCC 6-01-04, 6-08.3-02
Law Implemented: NDCC 6-08.3

13-02-12-02. Definitions.

1. "Family farm" means agricultural real estate operated and
owned or leased by a farmer, or other organization authorized

15



History:

to own or lease land used for farming or ranching under North
Dakota Century Code chapter 10-06, where the majority of the
labor necessary to operate the farm is performed by the farmer
and the farmer's family, if any.

"Farmer" means a resident of North Dakota whose principal
occupation is or will be the production of an agricultural
commodity or livestock on a family farm if granted a loan.

"Investments 1in community development" means equity and debt
instruments of corporations or projects designed primarily to
promote community welfare such as economic rehabilitation and
development of low income areas.

"Low and moderate income housing" means housing defined under
section 8 of the United States Housing Act of 1937, and the
reqgulations adopted under the Act.

"Student education loans" means those Tloans made to
individuals under federal or state guidelines and direct loans
for the purposes of financing education.

Effective August 1, 1991.

General Authority: NDCC 6-01-04, 6-08.3-02
Law Implemented: NDCC 6-08.3

loans
trade

13-02-12-03. Developmental loans. Developmental loans include

or investments made to residents of North Dakota 1in the Bank's

area for the following purposes:

1. Operating loans for farmers and family farms;

2. LlLoans made to create or expand farm and nonfarm businesses;

3. Loans guaranteed by the small business administration or
farmers home administration;

4. Investments in community development corporations or projects;

5. Low or moderate income housing loans;

6. Student education loans;

7. Loans made in distressed areas;

8. Loans made under the Bank of North Dakota's agricultural loan
programs, including family farm loans, farm operating 1loans,
conservation reserve program enhancement loans, and the rural
rehabilitation corporation loan fund; and

9. Loans made under the Bank of North Dakota's commercial loan

programs, including business development loans, small business

16



concern loans, microbusiness Tloans, tourism and recreation
investment program, oil and gas development Tloans, match
Toans, partnership in assisting community expansion loans, and
agriculture partnership 1in assisting community expansion
loans.

The board may designate distressed areas. The determination of a
distressed area will be made on the area's unemployment rate, economic
conditions, and credit needs.

History: Effective August 1, 1991.
General Authority: NDCC 6-01-04, 6-08.3-02
Law Implemented: NDCC 6-08.3-02

13-02-12-04. Application. The application by the reciprocating
bank holding company must contain a statement demonstrating a commitment
to meet credit needs of the existing or proposed trade area. The
applicant's statement must include a commitment for a level of
developmental Tloans by number and amount, and a commitment to provide
annual reports of developmental loans. Failure to set forth a plan to
establish a percentage of developmental loans to total loans at a level
no less than the percentage of developmental loans to total loans of the
applicant's consolidated statement with all of its banking subsidiaries
may constitute grounds for disapproval under subsection 5 of North
Dakota Century Code section 6-08.3-03. The description of developmental
loans must be filed on an annual basis together with the description of
net new funds.

History: Effective August 1, 1991.
General Authority: NDCC 6-01-04, 6-08.3-02
Law Implemented: NDCC 6-08.3-02

13-02-12-05. Application content. In addition to the information
required by North Dakota Century Code section 6-08.3-02, the application
must contain the following:

1. List of existing shareholders of the bank to be acqujred;
List of proposed shareholders of the bank to be acquired;

Copy of stock purchase agreement;

0 W N

List of shareholders who own or control more than ten percent
or more of the stock of the applicant;

5. List of shareholders who own or control more than ten percent
or more of the stock of the North Dakota bank holding company;

6. Proposed buy sell agreements of acquirers, if any;

7. Proposed members of the board of directors for the bank to be
acquired;

17



8. Proposed executive officers of the bank to be acquired;
9. Pro forma balance sheet of the bank holding company;

10. If any debt 1is to be incurred by the applicant or the bank
holding company to be acquired, statements of annual financial
projections of the holding company to the date the debt is
fully amortized;

11. Three annual pro forma financial statements of the bank to be
acquired;

12. Proposed tax allocation agreements;
13. Proposed trade area;

14. Three most recent annual federal reserve Y-6 or Y-9 reports of
the reciprocating state bank holding company;

15. Proposed organizational chart for the bank holding company and
all its subsidiaries after acquisition; and

16. Dollar amount of developmental 1loans by classification and
total loans held by each of the applicant's subsidiaries.

The board or the commissioner may return an application whenever
it is determined that the application fails to address in a prima facie
manner the requirements of North Dakota Century Code section 6-08.3-02
and this chapter. When an application is so returned by the board or
the commissioner, it does not constitute a filing of an application for
the purposes of North Dakota Century Code section 6-08.3-10.

Any information requested by the board or commissioner under North
Dakota Century Code section 6-08.3-02 must be submitted to the board no
later than ten days after the date that the information is requested
unless an extension of time is granted by the board or the commissioner.

History: Effective August 1, 1991.
General Authority: NDCC 6-01-04, 6-08.3-02
Law Implemented: NDCC 6-08.3-02

13-02-12-06. Confidential material. Information provided to the
public as requested under North Dakota Century Code section 6-08.3-10
must be made available to the public in a manner consistent with North
Dakota Century Code section 6-01-07.1 and federal law.

History: Effective August 1, 1991.
General Authority: NDCC 6-01-04, 6-08.3-10
Law Implemented: NDCC 6-08.3-10

13-02-12-07. Notice and publication.

18



1. Notice. The applicant shall cause to be published a notice of
the proposed acquisition or organization of a bank. The
notice must include the following:

a. Name of reciprocating state bank holding company proposing
to acquire or organize a North Dakota bank;

b. Name and address of bank to be acquired or organized;

c. Notice that opportunity for public comment may be directed
to the state banking board;

d. Notice of the availability of obtaining a copy of the
application and where copies of the application can be
obtained.

e. Date public comments are to be submitted by;

f. Description of the number of shares to be acquired in
relation to the outstanding shares; and

g. Any other information deemed by the board or commissioner
as necessary to provide adequate notice. '

2. Publication. Upon filing an application, the applicant shall
cause the notice to be published for two successive weeks in
the official newspaper of the county where the proposed
acquisition and any of its stations or banking houses are
located or where the proposed organization of the bank is to
be located. The applicant shall also send by certified mail a
copy of the notice to all commercial banks doing business
within those counties.

History: Effective August 1, 1991,
General Authority: NDCC 6-01-04, 6-08.3-10
Law Impliemented: NDCC 6-08.3-10

13-02-12-08. Divestiture. Failure to maintain the required level
and percentage of developmental 1loans may constitute grounds for
divestiture or cease and desist proceedings under North Dakota Century
Code section 6-08.3-07.

History: Effective August 1, 1991.

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-08.3-07

19




OCTOBER 1991

13-01.1-01-12. Facsimile transmission. Any paper may be filed
with the department or board by facsimile transmission. Filing must be
deemed complete at the time that the facsimile transmission is received
and the filed facsimile has the same force and effect as the original.
The facsimile must be legible or it will not be deemed as being
received.. Within five days after the department or board has received
the transmission, the party filing the document shall forward the
original signed document and the applicable filing fee, if any.

History: Effective October 1, 1991.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 6-01-04

13-02-06-01. Authorization of electronic funds transfer centers.
The state banking board anthorizes commissioner shall authorize the
establishment of customer electronic funds transfer centers by
state-chartered banks.

History: Amended effective October 1, 1991.
General Authority: NDCC 6-01-04, 6-03-02(8)
Law Implemented: NDCC 6-03-02(8)

13-02-06-04. Application for electronic funds transfer center to
banking board commissioner required - Contents of application. A
customer electronic funds transfer center may not be established, used,
or shared by a bank until thirty days after the bank has sent to the
state banking board commissioner written application for the proposed
establishment or use of such center. The application shall describe
with regard to such center:

1. The Tocation.

20
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A general description of the area where located, e.g.,
shopping center, supermarket, department store, etc., and the
manner of installation at that location.

3. The manner of operation, including whether the center is on
direct line, or indirect by other procedures, and describing
such procedures.

4. The kinds of transactions that will be performed.

5. Whether the center will be manned, and 1if so, by whose
employee.

6. The manufacturer of the equipment to be used and, if owned,
the purchase price or, if leased, the lease terms and payments
and the name of the lessor.

7. Consumer protection procedures, including the disclosure of
rights and 1iabilities of consumers and protection against
wrongful or accidental disclosure of confidential information.

8. The distance from the nearest banking house, paying and
receiving station, or facility, and from the nearest similar
center of the applicant bank.

9. The distance from the nearest banking house, paying and
receiving station, or facility, and the nearest similar center
of another bank, and the name of such other bank or banks
within the c¢ity or town 1in which the center 1is to be
established.

10. Insurance and the security provisions protecting the center
and its users.

History: Amended effective October 1, 1991.
General Authority: NDCC 6-01-04, 6-03-02(8)
Law Implemented: NDCC 6-03-02(8)

13-02-06-06. Approval by panking board commissioner required -
Investigation. Before establishing a customer electronic funds transfer
center, the establishing bank must recejve the approval of the stute
banking board commissioner. The state banking board™s commissioner's
investigation wupon an application to establish a customer electronic
funds transfer center shall include a review of the applicant bank's
capital structure.

History: Amended effective October 1, 1991.
General Authority: NDCC 6-01-04, 6-03-02(8)
Law Implemented: NDCC 6-03-02(8)
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13-02-06-07. Notice of change in operations. Written notice must
be given to the state banking board commissioner and to all sharing
banks thirty days before changing any of the operations described in an
application previously submitted pursuant to section 13-02-06-04.

History: Amended effective October 1, 1991.
General Authority: NDCC 6-01-04, 6-03-02(8)
Law Implemented: NDCC 6-03-02(8)

13-02-06-08. Joint application - Reporting procedures. A
corporation organized by banks or contracting with banks or one or more
banks sharing one or more centers may make a joint application to the
state banking board commissioner, provided that the application includes
the information Tisted 1in sections 13-02-06-04 and 13-02-06-05. The
state banking board commissioner reserves the right to adopt different
reporting procedures as warranted by the circumstances of a particular
network of centers.

History: Amended effective October 1, 1991.
General Authority: NDCC 6-01-04, 6-03-02(8)
Law Implemented: NDCC 6-03-02(8)

13-02-06-13. Pro rata cost sharing criteria and requirements. In
order to further facilitate sharing of customer electronic funds
transfer centers, the following requirements and criteria shall apply:

1. The establishing bank shall file a report with the state
bankimg beard commissioner of all costs of establishing the
center and the projected costs of operation.

2. Any bank which has received authority +o operate; and is
operatings such center or centers shald ammually supply the
state banking board with records of 4nmcome and operationad
costs of such centers—

3+ The establishing bank shall be prohibited from requiring that
other participating banks maintain an account with the
establishing bank in order to share the customer electronic
funds transfer center.

4~ 3. Any bank may apply to join an existing customer electronic
funds transfer center at anytime upon compliiance with the
provisions of this chapter.

5- 4. The pro rata costs of the initial installation and the first
year of operation of a customer electronic funds transfer
center shall be determined by the respective sizes of the
participating banks, based upon deposits at the end of the
prior fiscal year. The pro rata costs for subsequent years
shall be determined by the relative number of transactions
handled for each bank sharing the center.
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History: Amended effective October 1, 1991.
General Authority: NDCC 6-01-04, 6-03-02(8)
Law Implemented: NDCC 6-03-02(8)

13-02-10-01. Authorization Investment in securities. The state
banking board authorizes state banks to invest in investment securities
or 1instruments in accordance with investment authorizations issued for
national banks by the comptroller of the currency, subject to the same
limitations or restrictions, if any.

History: Effective February 1, 1988; amended effective October 1, 1991.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-38, 6-03-47.3

13-02~-10-02. Effective date of authority to invest. The
authority for state banks to 1invest in dinvestment securities or
instruments =h=3* must be the date the investments are effective for
national banks unless the state banking board shall otherwise direct
within ninety days of the state banking board receiving notification of
proposed adjustments. '

History: Effective February 1, 1988; amended effective October 1, 1991.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-38, 6-03-47.3

STAFF COMMENT: Chapter 13-02-13 contains all new material but is not
underscored so as to improve readability.

CHAPTER 13-02-13
BANKING AND SAVINGS AND LOAN ASSOCIATIONS

Section
13-02-13-01 Consolidation or Merger
13-02-13-02 Application
13-02-13-03 Publication
13-02-13-04 Criteria for State Banking Board
Consideration for Approval

13-02-13-05 Hearing

13-02-13-01. Consolidation or merger. Any two or more banking

institutions may consolidate or merge upon making application and
subject to approval by the state bank board. An application to
consolidate or merge is not required when a state-chartered- banking
institution is not the survivor. A banking institution proposing to
purchase assets and assume the liabilities of another banking
institution must be considered a consolidation or merger and subject to
an application under this chapter.
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History: Effective October 1, 1991.
General Authority: NDCC 6-01-04, 6-03-11
Law Implemented: NDCC 6-03-11

13-02-13-02. Application. An original and ten copies of the
application to consolidate or merge must be filed with the board. In
1ieu of an original application, the state banking board will accept a
copy of the application submitted to the federal deposit insurance
corporation. An application must contain the following.

1. Plan of reorganization or merger;

2. Copy of notice of shareholder meeting to ratify merger or
consolidation;

3. Copy of shareholders' minutes showing ratification of merger
by the shareholders who own at least wto-thirds of the
outstanding capital stock;

4. Pro forma balance sheet of the resultant bank;
5. Any proposed changes of executive officers;

6. Description of any proposed changes to the bank's business
plan, hours of operation, fees, terms for deposit and loan
accounts, board of directors;and

7. Any other information determined by the commissioner or board
to be necessary.

The board or commissioner may return an application whenever it is
determined that the application fails to address in a prima facie manner
the requirements of North Dakota Century Code sections 6-03-11 and
6-03-14.1 or this section. When an application is so returned by the
board or commissioner, it does not constitute a filing of an
application.

History: Effective October 1, 1991.
General Authority: NDCC 6-01-04, 6-03-11
Law Implemented: NDCC 6-03-11

13-02-13-03. Publication. Upon filing a completed application,
the secretary of the board shall cause to be published notice of
application for two successive weeks in the official newspaper of the
county where the proposed consolidated or merged banking institutions
are Jlocated including the locations of any paying the receiving
stations, or banking houses or offices. The notice of application must
also be sent by certified mail by the secretary of the board to all
banks located within the trade area of the banking institutions proposed
to be consolidated or merged. Within ten days of the final notice
provided under this section, any bank or party may submit to the board
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written comments concerning the application or a written request for an
opportunity to be heard before the board, or both. In the case where a
failing banking institution is to be consolidated or merged, the board
or commissioner may waive the notice of application requirements.

History: Effective October 1, 1991. !
General Authority: . NDCC 6-01-04, 6-03-11
Law Implemented: NDCC 6-03-11

13-02-13-04. Criteria for state banking board consideration for
approval. When deciding whether to approve an application to
consolidate or merge, the board shall examine and consider all relevant
factors including:

1. Whether proper notification has been given to all
shareholders;

2. Whether at least two-thirds of the shareholders have ratified
the plan of reorganization or merger;

3. Whether the resultant bank has adequate capital;

4. Whether the needs of the community to be served will still be
met; and

5. The adequacy and competence of management.

When a hearing has not been conducted and the board denies the
application to consolidate or merge, the applicant may, within fifteen
days after receipt of disapproval, petition the board for a hearing.
Unless the board determines that the application to consolidate or merge
is frivolous or incomplete, the petition for hearing must be granted.
After the hearing is conducted, the board shall issue an order to
approve or disapprove the application on the basis of the record made at
the hearing.

History: Effective October 1, 1991.
General Authority: NDCC 6-01-04, 6-03-11
Law Implemented: NDCC 6-03-11

13-02-13-05. Hearing. A public hearing by the board may be
required on applications to merge or consolidate whenever the board or
commissioner determines that it is in the public interest to hold such a
hearing or whenever a bank or party's request for an opportunity to be
heard 1is granted. Notice of hearing on an application will, if
required, be issued at Teast thirty days prior to the hearing on the
application. The notice of hearing must be published by the secretary
of the board for two successive weeks in the official newspaper of the
county where the proposed consolidated or merged banking institutions
are located, including the Tlocations of any paying and receiving
stations, or banking houses or offices. The notice of hearing must also
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be sent by certified mail by the secretary of the board to all banks
located within the trade area of the banking institutions proposed to be
consolidated or merged.

History: Effective October 1, 1991.

General Authority: NDCC 6-01-04, 6-03-11
Law Implemented: NDCC 6-03-11
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18.5-01-01-01. History.

1.

The provisions of North Dakota Century Code chapter 6-09.10
were established in 1985, setting up a credit review board to
deal with the matter of ever increasing farm foreclosures.
The board was given authority to negotiate with lenders on
behalf of farmers and to provide interest subsidies to
eligible farmers for eligible purchases, refinancing, or
redemptions of the farmer's home-quarter.

In 1987, North Dakota Century Code chapter 6-09.10 was amended
to consolidate the negotiations undertaken by the board and
the department of agriculture's farm credit counseling
program. North Dakota Century Code sections 4-01-19.2 and
4-01-19.3 were repealed.

In 1987, North Dakota Century Code sections 6-09.10-08.1
through 6-09.10-08.6 were added to North Dakota Century Code
chapter 6-09.10 to provide further assistance to financially
distressed farmers and small businesses in the form of 1legal
and tax assistance. Two hundred thousand dollars were
appropriated to the board to provide such assistance under the
administration and supervision of the commissioner of
agriculture and the board.

In 1989, North Dakota Century Code chapter 6-09.10 was further
amended. The farm credit counseling program was renamed the
agricultural mediation service. The commissioner of
agriculture was given additional authority to contract with
mediators to mediate between a farmer and a farmer's
creditors.
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5. In 1991, North Dakota Century Code chapter 6-09.10 was
amended, authorizing the agricultural mediation service to
negotiate and resolve any farmer-related problems.

History: Effective January 1, 1988; amended effective December 1, 1989;
January 1, 1992.

General Authority: NDCC 28-32-02.1

Law Implemented: NDCC 28-32-02.1

18.5-01-01-02. Coordination of farm assistance programs. The
credit review board is charged with responsibility in providing
assistance to eligible farmers and smai} businesses other persons
pursuant to the provisions of North Dakota Century Code chapter 6-09.10.
The responsibility of coordination, supervision, and administration is
shared with the commissioner.

1. The responsibilities and duties wunder North Dakota Century
Code chapter 6-09.10 belonging solely to the board are as
follows:

a. Adopting written policies governing negotiators,
mediators, and staff.

b. Approving interest rate buydowns as authorized by North
Dakota Century Code sections 6-09.10-05, 6-09.10-07, and
6-09.10-08.

c. Charging reasonable fees to farmers and their creditors
other persons for any assistance provided pursuant to
North Dakota Century Code chapter 6-09.10. Mediation fees
must be twenty-five dollars per hour for the farmer and
for each creditor of the farmer attending mediation
meetings to whom the farmer owes ten thousand dollars or

more. For noncredit-related disputes, parties must be
charged twenty-five dollars per hour for attending
mediation meetings. The board may waive the payment of

all or a portion of mediation fees for anyone that the
administrator certifies is unable to pay such fees. Fees
must be ten dollars per hour per farmer for providing
negotiating assistance. However, no farmer may be charged
for the first ten hours of negotiating assistance provided
by a negotiator. The board may waive payment of all or a
portion of the fees to be paid for providing negotiating
assistance for any farmer that the administrator certifies
is unable to pay such fees.

d. Making all decisions on deferral, restructure, or waiver
of payment, or other reasonable 1loan servicing options,
for assistance provided under the provisions of North
Dakota Century Code chapter 6-09.10.
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e. Adopting rules implementing any of the provisions of North
Dakota Century Code chapter 6-09.10.

2. The responsibilities and duties belonging solely to the
commissioner under North Dakota Century Code chapter 6-09.10
are as follows:

a. Establishing and administering the agricultural mediation
service.

b. Appointing the administrator of the service.
c. Hiring staff and hiring or contracting with mediators and

negotiators to mediate between eligible farmers and +thedr
ereditors 0ther persons.

3. The commissioner and the board shall have joint responsibility
and duty under North Dakota Century Code chapter 6-09.10 as
follows:

a. Implementing and administering legal and tax assistance to
eligible farmers and small businesses as authorized by
North Dakota Century Code sections 6-09.10-08.1 through
6-09.10-08.5.

b. Selecting appropriate cases for assistance to be made
pursuant to North Dakota Century Code sections
6-09.10-08.1 through 6-09.10-08.5 among eligible farmers
and small business persons.

¢. Administering payment for assistance to any farmer or
small business who receives assistance under North Dakota
Century Code sections 6-09.10-08.1 through 6-09.10-08.5,

History: Effective January 1, 1988; amended effective December 1, 1989;
January 1, 1992.

General Authority: NDCC 6-09.10-09, 28-32-02.1

Law Implemented: NDCC 6-09.10-03, 6-09.10-05, 6-09.10-06, 6-09.10-07,
6-09.10-08, 6-09.10-08.1, 6-09.10-08.2, 6-09.10-08.3, 6-09.10-08.4,
6-09.10-08.5, 28-32-02.1 .

18.5-01-01-03. Board members. There are three members of the
board. One member shall serve as the chatrman chair, one as the
treasurer, and one as the member at large in charge of personnel.

History: Effective January 1, 1988; amended effective January 1, 1992.
General Authority: NDCC 6-09.10-09, 28-32-02.1
Law Implemented: NDCC 28-32-02.1

18.5-01-01-04. Meetings. The board shall meet at the call of the
chreirman chair.
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History: Effective January 1, 1988; amended effective January 1, 1992.
General Authority: NDCC 6-09.10-09, 28-32-02.1
Law Implemented: NDCC 28-32-02.1

18.5-01-01-05. Inquiries.

1. Any inquiries concerning assistance to be provided by the
agricultural mediation service through 1its negotiators and
mediators should be addressed to:

Administrator

Agricultural Mediation Service
Department of Agriculture
State Capitol

600 East Boulevard Avenue
Bismarck, North Dakota 58505

2. Any inquiries concerning the board or laws administered by the
board should be addressed to:

Administrative Assistant Administrator

E€redit Review Board Agricultural Mediation Service
Department of Agriculture

State Capitol

600 East Boulevard Avenue

Bismarck, North Dakota 58505

3. Any inquiries concerning Tlegal or tax assistance to be
provided under the supervision and administration of the
commissioner and the board should be addressed to the same
person as in subsection 2 1.

History: Effective January 1, 1988; amended effective December 1, 1989,
January 1, 1992.

General Authority: NDCC 28-32-02.1
Law Implemented: NDCC 28-32-02.1

18.5-02-01-00.1. Definitions. In title 18.5, unless the context
or subject matter otherwise requires:

1. M"Administrator" means the administrator of the agricultural

mediation service, appointed by the commissioner to administer
the service.

2. "Commissioner" means the commissioner of the state department
of agriculture.

3. "Formal mediation" means the process of formal meetings
between a farmer and a farmerts creditors another person,
initiated by request of either the farmer or ome or more of
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7.1.

the farmer's creditors another person. Formal mediation
meetings must be held with the objective of obtaining a
voluntary sett]lement of the farmer's credit =and Ffinmanciat
problems and providing for the future conduct of financial
relations between the farmer and the farmeris creditors
parties. Settlement must be satisfactory to the farmer amd
the farmer®s creditors all parties and must have a goal of
permitting the farmer to reside in the farm residence and to
continue to produce agricultural commodities. Formal
mediation must always result in dissuance of a mediation
report. A negotiator may be assigned to assist a farmer in
formal mediation.

"Informal mediation" means the process of assisting a farmer
to obtain settlement with +he Ffarmerts creditors. The
administrator shall assign a negotiator to assist an eligible
farmer in informal mediation. The negotiator will provide
negotiation assistance and information to the farmer regarding
farm credit problems.

"Initiating creditor" means a creditor that has notified the
farmer of the availability of mediation.

"“Mediator" means a person hired by or contracting with the
commissioner to do formal mediation work as directed by the
administrator.

"Negotiator" means a person hired by or contracting with the
commissioner to do the negotiating work of informal and formal
mediation as directed by the administrator.

"Party" means the following:

7.2.

a. For the purposes of chapters 18.5-02-03 and 18.5-02-03.1,
any person notified of or attending a formal mediation

meeting.

b. For the purposes of chapter 18.5-02-02, any person as
determined by the administrator based upon a review of the
file and interviews with the negotiator and farmer, if
necessary. Parties include persons who provided to or
discussed with the negotiator information ordinarily
deemed confidential, such as financial, mental health, and
similar personal information.

"Person" means a person as defined in subsection 5 of North

Dakota Century Code section 6-09.10-01.

"Requesting creditor" means a creditor that has requested
mediation.

"Service" means the agricultural mediation service established
by the commissioner to disseminate information to farmers

33



10.

History:

concerning farm credit problems, to assist in resolving farm
credit problems, to provide negotiators to negotiate with
creditors on behalf of the farmer, and to provide mediators to
mediate between farmers a farmer and their creditors any other
person.

"Staff' means a person or those persons hired by the
commissioner, who are not mediators or negotiators, but who
work directly under the supervision of the administrator to
assist in administering the service or to assist the «credit
review board in its responsibilities and duties.

Effective January 1, 1988; amended effective December 1, 1989;

January 1, 1992.

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-01-01. Eligibility for interest subsidy.

1.

History:

Applicants for assistance in the form of an interest subsidy
provided by the board pursuant to North Dakota Century Code
sections 6-09.10-05, 6-09.10-07, and 6-09.10-08 shall submit
or have a negotiator submit on their behalf:

a. A signed written petition requiring assistance;
b. A completed application form;
c. Financial statements as required by the board; and

d. Any other information required by the board to determine
eligibility or necessary to provide an interest subsidy.

An applicant for an interest subsidy provided by the board
must be a farmer as defined in subsection 3 2 of North Dakota
Century Code section 6-09.10-01 and otherwise meet the
requirements of North Dakota Century Code chapter 6-09.10 and
rules adopted pursuant to it.

Any person whose right of redemption has expired by the filing
of a sheriff's deed prior to submitting an application form or
petition is ineligible for assistance in the form of an
interest subsidy provided under the provisions of North Dakota
Century Code chapter 6-09.10.

Effective September 17, 1985; amended effective January 1,

1988; January 1, 1992.

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-01, 6-09.10-03, 6-09.10-04
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18.5-02-02-01. Eligibility for informal mediation. The board may
require that an applicant for the assistance of a negotiator in informal
mediation make written application on such a form as may be required by
the board. To be eligible for assistance in informal mediation pursuant
to North Dakota Century Code chapter 6-09.10, a farmer must be a farmer
anmuat net inrcome from farming activities +4in parazgraph 2 of
subdivision b of subsection 5 of North PBakota €entury €Eode =ection
578268 thercinafter referred tov s “paragraph 2% as further defined
in this sectionr “Normaily®™ meamrs a majority of years over a period of
+imer However; an dmdividual +s not disquatified from being a farmer
years or Yessy but does not otherwise meet the reguirements of
paragraph 2 as further defimred 4n this section as defined in
subsection 2 of North Dakota Century Code section 6-09.10-01.

History: Effective January 13, 1989; amended effective December 1,
1989; January 1, 1992.

General Authority: NDCC 6-09.10-09

Law Implemented: NDCC 6-09.10-01, 6-09.10-03, 6-09.10-04, 57-02-08

18.5-02-02-02. Informal mediation proceedings.

1. Upon receipt of the application or request and a determination
that the person is eligible for assistance, the administrator
shall assign a negotiator to assist in the informal mediation
of a settlement between the farmer and the creditors of the
farmer another person that accomplishes the objectives of the
informal mediation process.

2. The objectives of the informal mediation process are to assist
the farmer in obtaining a settlement that will permit the
farmer to reside in the farm residence and to continue to
produce agricultural commodities, as well as to provide
negotiation assistance and information regarding farm credit
problems. If the negotiator is unable to effect a settlement
of the farmer's debt or other resolution of the farmer's
eredit problems, the negotiator may, upon written application
by the farmer to the board, work with the lender and the
farmer to negotiate a purchase, repurchase, refinancing, or
redemption of the farmer's home-quarter.

3. The negotiator is an authorized agent of the service and the
board who shall report to and be responsible to the
administrator amd the board in the informal mediation process.
At the conclusion of the informal mediation, the negotiator
shall report to the administrator and the board the outcome of
the negotiations and any settlement that may have been
accomplished.
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4. Because each farmer's situation is fact specific, the
negotiator shall have broad discretion to work out a financial
settlement as appropriate and as approved by the farmer.

History: Effective January 13, 1989; amended effective December 1,
1989; January 1, 1992.

General Authority: NDCC 6-09.10-09

Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-02-03. Duties of a negotiator. During the informal
mediation process, the negotiator shall:

1. Assist the farmer 1in compiling dinformation about the farm
operation and its financing and organizing that dinformation
into a useful format.

2. Assist the farmer in mediating a settlement with creditors of
the farmer S0 as to achieve the objectives of the informal
mediation process.

3. Advise the farmer of the various alternatives that may be open
to the farmer in negotiating a settlement or other resolution

4. Where 1legal or tax issues are involved, advise the farmer of
the necessity of seeking competent legal and tax advice from
qualified professionals before entering into any binding
agreement regarding the settlement or other resolution of the
farmer's eredit problems. The negotiator should make it clear
to the farmer that the negotiator is not qualified to give
legal or tax advice and cannot be held responsible for
decisions regarding Tlegal or tax issues, defenses, or
counterclaims.

History: Effective January 13, 1989; amended effective January 1, 1992.
General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-03-00.1. Eligibility for formal mediation for secured
debts.

1. To be eligible for assistance pursuant to North Dakota Century
Code chapter 6-09.10, a farmer must be a farmer under the
anmat net dncome from farming activities 4in paragraph 2 of
subdivision b of subrsection +5 of North Bakota €entury Code
section 576268 thereinafter referred to as Iparagraph 295
as further defimed in this sectionr Normaily?® means a
majority of vyears over =a period of +timer Howevers an
drrdividuat 4s mot disquaiified from being a farmer for
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the Ffarming activities Iisted 4 paragraph 2 and has been

of paragraph 2 as further defimed in thries section
as defined in subsection 2 of North Dakota Century Code
section 6-09.10-01.

2. To be eligible for formal mediation, the farmer must have a
loan secured by agricultural property in default.

3. Any creditor of a farmer who 1is eligible for assistance
pursuant to North Dakota Century Code chapter 6-09.10 and this
section is eligible to request formal mediation.

History: Effective December 1, 1989; amended effective January 1, 1992.
General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-01, 6-09.10-03, 6-09.10-04, 57-02-08

18.5-02-03-05. Confidentiality of mediation proceedings. As a
condition for participation in mediation and except as otherwise
provided 1in this section, all parties shall agree to keep confidential
(1) the financial information and records of the debtor and the
creditors presented 1in the mediation proceedings and (2) the substance
of all discussions conducted during the course of mediation. The
parties may disclose confidential information only when necessary 4in the
course of litigation involving matters that were +the subject of the
mediation proceeding as permitted by North Dakota Century Code section
6-09.10-10.

History: Effective January 13, 1989; amended effective January 1, 1992.
General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-03-06. Good faith participation. All participants in
mediation shall participate and act in good faith. Because mediation is
an attempt to reach a voluntary settiement, the fact that the parties
cannot reach agreement to resolve the farmer's farm credit problems is
not, standing alone, evidence of bad faith. Any party to formal
mediation may request a declaration from the mediator that another party
is not participating in good faith. A mediator shall issue a
declaration, including the reasons for the declaration, when the
mediator determines that the party against whom the declaration is
sought:

1. Has failed to attend any meeting called by the mediator
without good cause;

2. Has, after January 13, 1989, and before compietion of formal
mediation proceedings, taken steps-.-to initiate legal action
against a participating party or to enforce the obligation of
a party, including the sending of any notices required to be
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sent as a necessary prerequisite for commencing legal action,
foreclosure, or repossession;

3. Has failed to produce, at the request of the mediator, within
a reasonable time after requested, any relevant information
within the party's possession;

4. Has failed to respond within ten business days to any proposal
made by the farmer or any creditor; or

5. Has engaged in other behavior that evidences an intention not
to honestly and sincerely participate in the effort to resolve
the farmer's credit problems.

No declaration from a mediator that a party is not participating in good
faith may be based upon any actions of the party prior to January 13,
1989. If a mediator determines that a party is not participating in
good faith, and an affidavit to that effect may be filed by the mediator
with the administrator indicating the reasons for the determination. If
the mediator finds that any party is not participating in good faith,
the mediator may terminate the mediation proceedings and issue the
mediation report or continue or reopen the mediation proceedings for up
to an additional sixty days to attempt to find an acceptable solution to
the farmer's credit problems.

History: Effective January 13, 1989; amended effective December 1,
1989; January 1, 1992.

General Authority: NDCC 6-09.10-09

Law Implemented: NDCC 6-09.10-03, 6-09.10-04

STAFF COMMENT: Chapter 18.5-02-04 contains all new material but is not
underscored so as to improve readability.

CHAPTER 18.5-02-04
OTHER FORMAL MEDIATION

Section

18.5-02-04-01 Eligibility for Formal Mediation
18.5-02-04-02 Request for Formal Mediation
18.5-02-04-03 Formal Mediation Proceedings
18.5-02-04~04 Mediation Report

18.5-02-04-05 Duties of the Mediator

18.5-02-04~06 Confidentiality of Mediation Proceedings
18.5-02-04-07 Good Faith Participation

18.5-02-04-01. Eligibility for formal mediation.

1. Parties not eligible for formal mediation for secured debts
under chapter 18.5-02-03 may request formal mediation wunder
this chapter.
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2. To be eligible for-assistance pursuant to North Dakota Century
Code chapter 6-09.10, a farmer must be a farmer as defined in
subsection 2 of North Dakota Century Code section 6-09.10-01.

3. Any creditor required to participate in mediation pursuant to
7 U.S.C. 5101 et seq., Pub. L. 100-233, title V, January 6,
1988, 101 Stat. 1663, may not be required to participate in
mediation under this chapter.

History: Effective January 1, 1992.
General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-01, 6-09.10-03, 6-09.10-04

18.5-02-04-02. Request for formal mediation. A farmer or other
person may request formal mediation by filing a request for formal
mediation with the administrator. The request for formal mediation must
be in writing and on forms provided by the administrator. The request
for formal mediation must be deemed filed on the date it is received by
the administrator. A farmer or other person may request formal
mediation proceedings even though the farmer has previously participated
in informal mediation proceedings or has previously participated in
secured debt formal mediation. The request for formal mediation may be
filed by mailing it by first class, or by delivering to:

Administrator

Agricultural Mediation Service
Department of Agriculture
State Capitol

600 East Boulevard Avenue
Bismarck, North Dakota 58505

 History: Effective January 1, 1992.
General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03

18.5-02-04-03. Formal mediation proceedings.

1. Upon receipt of a request for formal mediation, the
administrator may assign a mediator to conduct formal
mediation proceedings. If a farmer requests assistance, the
administrator may assign a negotiator to assist the farmer in
preparing for formal mediation and to negotiate on behalf of
the farmer during the mediation.

2. When any other person requests formal mediation, the
administrator shall notify the farmer of the request, by
first-class mail, and obtain the farmer's signed statement
consenting to formal mediation and a list of other potential
parties to the mediation.
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a. If the farmer refuses to consent to formal mediation, the
administrator shall dismiss the formal mediation and give
notice of the dismissal to the other party requesting
mediation. After dismissal of the formal mediation, the
other person may proceed to enforce any claims against the
farmer. -

b. If the farmer consents to formal mediation, the farmer
shall provide to the administrator a 1ist of all potential
parties to the mediation. Upon consent of the farmer to
formal mediation, the administrator shall send a meeting
notice to the farmer and all other persons. The notice
must set forth the time and place for an initial mediation
meeting among the farmer and other persons. The initial
mediation meeting must be held within forty-five days
after the filing of the request for mediation, unless the
farmer or other person requests and receives, for good
cause, an extension from the administrator.

3. When a farmer requests formal mediation, the farmer shall
provide a list of all potential parties to the mediation to
the administrator. The administrator shall send a meeting
notice to the farmer and all other potential parties. The
notice must set forth the time and place for an initial
mediation meeting among the farmer, other persons, and the
mediator. The initial meeting must be held within forty-five
days after the filing of the request for mediation unless the
farmer or other person requests and receives, for good cause,
an extension from the administrator. The administrator may
dismiss the mediation if the farmer fails to furnish a list of
potential parties within fifteen days of the request for
formal mediation. ‘

4. The mediator may call additional meetings among the farmer and
other persons or between the farmer and any party to the
mediation, as the mediator deems appropriate, following the
initial mediation meeting and before the filing of the final
mediation report.

History: Effective January 1, 1992.
General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5~02-04-04. Mediation report. Within seventy-five days after
the filing of the request for formal mediation, the mediator shall
prepare and file with the administrator a mediation report summarizing
the outcome of the formal mediation. If additional mediation meetings
‘are held either before or after the seventy-five-day period following
the filing of the request for formal mediation, so that the mediator is
unable to prepare and file the mediation report within the
seventy-five-day period, the mediator shall prepare and file the
mediation report within ten days of the conclusion of those additional
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mediation meetings. The administrator shall send a copy of the
mediation report to the farmer and other participating parties. If
mediation results in an impasse between the farmer and other persons,
the mediation report must contain a discharge from formal mediation and
the parties may proceed to enforce any claims against each other. Once
the mediation report is filed with the administrator the formal
mediation meetings are closed, unless a declaration of not participating
in good faith 1is dissued by the mediator, in which case mediation
proceedings may be reopened pursuant to section 18.5-02-04-07. If
mediation proceedings are reopened, the mediator may file an amended
mediation report, if necessary. Otherwise, formal mediation by the same
participants may only begin again pursuant to a new request for
mediation.

History: Effective January 1, 1992.
General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-04-05. Duties of the mediator. During the mediation
process, the mediator shall:

1. Listen to the farmer and other persons desiring to be heard.
2. Attempt to mediate between the farmer and the other persons.

3. Advise the farmer and other persons as to the existence of
available assistance programs.

4. Determine what other parties should be involved 1in the
mediation.

5. Advise, counsel, and assist the farmer and other persons in
attempting to arrive at an agreement for the future conduct of
relations among them.

6. State, at the beginning of the mediation process, that the
mediator's role is that of a facilitator and not a negotiator
for either party.

History: Effective January 1, 1992.
General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-04-06. Confidentiality of mediation proceedings. As a
condition for participation in mediation and except as otherwise
provided in this section, all parties shall agree to keep confidential
the substance of all discussions conducted during the course of
mediation. The parties may disclose confidential information only as
permitted by North Dakota Century Code section 6-09.10-10.

History: Effective January 1, 1992.
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General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-04-07. Good faith participation. All participants in
mediation shall participate and act in good faith. Because mediation is
an attempt to vreach a voluntary settlement, the fact that the parties
cannot reach an agreement to resolve the farmer's problems is not,
standing alone, evidence of bad faith. Any party to formal mediation
may request a declaration from the mediator that another party is not
participating in good faith. A mediator shall issue a declaration,
including the reasons for the declaration, when the mediator determines
that the party against whom the declaration is sought:

1. Has failed to attend any meeting called by the mediator
without good cause;

2. Has taken steps to initiate 1legal <action against a
participating party or to enforce the obligation of a party
during the formal mediation proceedings;

3. Has failed to produce, at the request of the mediator, within
a reasonable time after requested, any relevant information
within the party's possession;

4. Has -failed to respond within ten business days to any
proposal; or

5. Has engaged in other behavior that evidences an intention not
to honestly and sincerely participate in the effort to resolve
the farmer's problems.

If a mediator determines that a party is not participating in good
faith, an affidavit to that effect may be filed by the mediator with the
administrator indicating the reasons for the determination. If the
mediator finds that any party is not participating in good faith, the
mediator may terminate the mediation proceedings and issue the medjation
report or continue or reopen the mediation proceeding for up to an
additional sixty days to attempt to find an acceptable solution to the
farmer's problems. '

History: Effective January 1, 1992.

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04
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OCTOBER 1991

30-02-01-02. Permit may be issued. A permit to use an aircraft
in the hunting of predatory animals may be 1issued to any person who
complies with this chapter, upon determination by the director of the
game and fish commissdomer department that such a permit s necessary
for the protection of livestock, domesticated animals, wildlife, or
human 1ife, and that aircraft hunting 1is the preferred method of
predatory animal control under the circumstances involved.

History: Amended effective October 1, 1991.
General Authority: NDCC 20.1-02-05(15)
Law Implemented: NDCC 20.1-02-05(15)

30-02~-01-03. Permit conditions. The permit shall only be valid
for taking a specified number and species from a specified permit area,
for a specified period of times anmd with specified gummers.

History: Amended effective October 1, 1991.
General Authority: NDCC 20.1-02-05(15)
Law Implemented: NDCC 20.1-02-05(15)

30-02-01-06. Report of kill required. The permittee shall,
within one week of the end of the term of the permit, file a complete
report of +the species; sex; estimated ages and approximate Focation of
kit for each amimat taken that includes information deemed necessary by
the director. Failure to so report shall make the permittee ineligible
to receive another permit for one year.

History: Amended effective October 1, 1991.
General Authority: NDCC 20.1-02-05(15)
Law Implemented: NDCC 20.1-02-05(15)
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30-02-01-07. No hunting months Hunting dates. No =aircraft
hunting permits will be issued during the months of Octobers Novembers
Pecember; or Januwary lhe days and months of hunting will be determined
by the director and included in the permit.

History: Amended effective October 1, 1991.
General Authority: NDCC 20.1-02-05(15)
Law Implemented: NDCC 20.1-02-05(15)

OBJECTION

THE LEGISLATIVE COUNCIL'S COMMITTEE ON ADMINISTRATIVE RULES OBJECTS TO
THAT PART OF NORTH DAKOTA ADMINISTRATIVE CODE SECTION 30-03-01-06 THAT
ESTABLISHES A PENALTY OF $250 FOR AN EQUIPMENT VIOLATION.

The committee objects to this rule because:

1. Vendors must use appropriate equipment for maintaining live
bait.

2. If that equipment is not adequate to maintain the bait in a
healthy and lively condition, it is wunlikely that customers
will continue to buy the bait.

3. The appropriate penalty for inadequate equipment violations
would be loss of the business due to an inferior product.
Therefore, the two hundred fifty dollar fine is excessive and
probably unnecessary.

Section 28-32-03.3 provides that after the filing of a committee
objection, the burden of persuasion is upon the agency in any action for
judicial review or for enforcement of the rule to establish that the
whole or portion thereof objected to is within the procedural and
substantive authority delegated to the agency. If the agency fails to
meet its burden of persuasion, the court shall declare the whole or
portion of the rule objected to invalid and judgment shall be rendered
against the agency for court costs.

History: Effective August 9, 1991.
General Authority: NDCC 28-32-03.3

30-03-02-04. Species authorized. Species of fish which may be
authorized by the game and fish commissionmer for raising or hoiding 4in a
Iicensed private fish hatchery shaid be Iimited to titapias trouts
Targemouth basss waltieyes northern pikes crappies and biuwegiiis hegam
and fish director will publish a 1ist of fish species that may be
authorized for raising or holding in a licensed fish hatchery. Such
1ist may be amended from time to time at the discretion of the game and
fish director.
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History: Amended effective September 1, 1989; November 1, 1990;
October 1, 1991.

General Authority: NDCC 20.1-06-12
Law Implemented: NDCC 20.1-06-12

47



JANUARY 1992

30-05-01-05. Accident reports. If a collision, accident, or
other casualty involving a vessel results in death or injury to a person
or damage to property in excess of two five hundred dollars, or a person
disappears from such vessel under circumstances that indicate death or
injury, the operator thereof shall complete and submit a complete
boating accident report, CG-3865 form, or revision thereof, in duplicate
to the game and fish department, within forty-eight hours in cases
involving death or injury, within five days in all other cases. Any
person who violates this section is guilty of a noncriminal offense and
shall pay a fifty dollar fee.

History: Amended effective December 1, 1982; April 1, 1986; January 1,
1992. '

General Authority: NDCC 20.1-13-12

Law Implemented: NDCC 20.1-13-08

30-05-03-21. Sweet Briar Dam. Boats powered by motors of more
than ten horsepower are prohribited on the waters of Sweet Briar Bam 4in
Morton €ountyr Repealed effective January 1, 1992.

History: Effective November + 1983+
General Authority: ¥NBee 28—1—15—32
Law Implemented: NBe€ zo—+—13—12

30-05-03-25. Casselton Reservoir. Boats powered by gas, gasochol,
diesel, or other internal combustion motors are prohibited on the waters
of Casselton Reservoir in Cass County.

History: Effective January 1, 1992.
General Authority: NDCC 20.1-13-12, 20.1-13-14
Law Implemented: NDCC 20.1-13-12
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30-05-03-26. Missouri River. Motorboat operators in marked areas
at the mouth of the Heart River, Marina Bay, and the mouth of Square
Butte Creek, all along the Missouri River, must operate their boats at
idle speed only. "Idle speed" is defined as operating the motorboat at
the slowest possible speed necessary to maintain steerage. Idle speed
areas are designated with signs along the shore or with buoys in the
water.

History: Effective January 1, 1992.
General Authority: NDCC 20.1-13-12, 20.1-13-14
Law Implemented: NDCC 20.1-13-12
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AUGUST 1991

33-03-24-31. Waiver provision. For facilities operating as =a
basic care facility on Becember i 39965 the The health officer may
gramdfatirer waive building requirements for basic care facilities with
respect to these rules for a specified period periods of time in
specific instances, provided compliance with the requirement would
result in an unreasonable hardship upon the facility and lack of
compliance does not adversely affect the health and or safety of the
residents.

History: Effective December 1, 1990; amended effective August 1, 1991.
General Authority: NDCC 23-09.3-19
Law Impiemented: NDCC 23-09.3-09

33-07-03.1-20.1. Waiver process for required nursing care.
Required nursing services include twenty-four hour Ticensed nurse
coverage with a registered nurse for at least eight consecutive hours a
day, seven days per week. Nursing facilities requesting a waiver from
the department specific to required nursing services and coverage must
be located in a rural area and the supply of skilled nursing services in
the area is not sufficient to meet the needs of individuals residing in
the area and meet the following requirements:

1. Provide the department with evidence of recruitment efforts,
including copies of advertisements in which the facility has
advertised, salary and benefits being offered, responses
received from applicants and reasons applicant was not offered
a position or declined offer of employment, and any incentives
being offered for recruitment of licensed nurses.

2. The facility must supply written evidence of contacts with the
state board of nursing for information regarding nurses who
are licensed and reside in the area. Efforts of recruitment
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of these individuals must be submitted, including reasons
position was not offered or why they have declined employment.

Prior to being granted a waiver for required nursing services,

a facility must provide written assurance from the attending
physician for each resident, verifying they do not require
licensed nurse services. This information must also be
included in the medical record for each resident.

Salary information submitted by facilities will be reviewed

based upon state average licensed nurse wages as determined by
job service North Dakota.

Facilities must submit actual staffing levels for the past

three months as well as resident information necessary to
determine acuity levels.

Facilities shall notify all current residents and families,

the state ombudsman, and protection and advocacy services, in
writing informing them of the conditions resulting in the need
for the facility to request a nursing waiver. The facility
shall provide written notification to individuals seeking
admission to the facility prior to admission that the facility
has a nursing waiver in place.

If a Tlicensed nurse waiver is granted to a facility, the

department shall publish a notice in the Jlocal newspaper in
the area of the facility to notify the public that the
facility has received a licensed nurse waiver, the conditions
specific to the waiver, and the length of time for which the
waiver has been granted.

During the time period for which the waiver is granted, the

facility shall have available a licensed registered nurse or a
physician who is obligated to respond immediately to telephone
calls from the facility. During the period of a waiver, the
facility shall submit to the department monthly time schedules
for actual licensed nurse staffing hours, and the department
may require the facility to submit copies of any minimum data
sets completed on new admissions or on residents as a result
of substantial condition changes resulting in increasing care
needs.

Facilities who have had within the last twenty-four months or

10.

who currently have a nurse waiver in excess of the forty-eight
hour weekend waiver are not eligible to operate a
state-approved nurse aide training program.

If granted, the waiver will be for a period not to exceed one

year. If the facility has not alleviated the need for this
licensed nurse waiver when it expires, the facility will be
required to repeat the process for requesting a licensed nurse
waiver.
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History: Effective August 1, 1991.
General Authority: NDCC 23-01-03; 28-32-02
Law Implemented: NDCC 23-16-01 .

33-07-03.1-24. Complaint appeals process for nurse aides on the
state registry.

theft of resident funds or property are made must be:r

ar Informed by the department of the aliegatiomss
b- Imformed of the investigation resultssr anmd

cr Provided the opportunity to regquest a hearing to rebut the
charges—

2= I a hearing <4 requested; the department wild apply 4o the
North Bakotza attormey genmeral®s office for appointment of =
hearing officers | The department wiil notify the compiainant
an&ﬁremnseﬂofthedﬂesebfvrﬂmheamg— *H no
hearinmg 4s regquesteds; the department witl submit information
specific to validated ailegations to the registry-

as a recommended order+ ¥f5 through the departmentts
theft of resident Ffunds or property has ovccurreds the

property by & nurse aiders must-

days of the findings and

b+ Remzin 4n the registry for a mimimum of five years—

5+ The department shall provide +the murse a2id against whom an
atlegation has been valtidateds with a copy of ait <Enformation
which wiit¥ be mzxintained 4n the registry within thirty days

6+ Within thirty days of maiting the notification of a finding
adverse to a nurse atdes the nurse =aide may contact the
srrebiv-idrai—

heatth agencys hospitats ombudsmans or any other
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representative of an official agency with 2 need to know may
receive information contaimed in the registry by making =
written request- Repealed effective August 1, 1991.

History: Effective dJamuary + 1994
General Authority: NBEE 2832621
Law Implemented: NBEe 23—6+63

33-07-03.1-24.1. Nurse aide training, competency evaluation, and
registry - General provision - Definitions.

1. "Certified nurse aide" means an individual who has

successfully completed the requirements for the

department-approved nurse aide training program and competency
evaluation, or department-approved competency evaluation and
is entered on the registry.

2. "Facility" means skilled nursing facility or nursing facility
licensed by the department and does not include any
institution that 1is for the care and treatment of mental
diseases or for the mentally retarded or persons with related
conditions.

3. "Home health agency" means a public or private agency,
organization, facility, or subdivision thereof, engaged in
providing home health services to individuals and families
where they are presently residing for the purpose of
preventing disease and promoting, maintaining, or restoring
health or minimizing the effects of illness or disability,
licensed to operate by the state department of health and
consolidated laboratories.

4. "Nurse aide" means any individual providing nursing or
nursing-related services to individuals in nursing facilities
through home health agencies or other health care facilities.

5. "Nurse aide competency evaluation" means a department-approved
testing mechanism consistent with federal reqgulations and
consisting of both a written or oral and a manual skills
component, testing the necessary knowledge needed by a nurse
aid in order to provide safe care in a nursing facility or
home health agency or other health care facility.

6. "Nurse aide registry" means a listing of all persons who have
completed a department-approved nurse aide training program
and satisfactorily completed a department-approved competency
evaluation or a department-approved competency evaluation, and
submitted the required initial or renewal information for
inclusion on the registry.
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7. "Nurse aide training program" means a program to train nurse
aides offered by a public or private organization that has
been approved by the department.

8. "Qualified dinstructor" for nursing facility nurse aides means
a registered nurse with a minimum of two years of nursing
experience, at least one year of which must be 1in the
provision of long-term care facility services. For nurse
aides employed by home health agencies, the instructor must be
a registered nurse who possesses a minimum of two years of
nursing experience, at Jleast one of which must be in the
provision of home health care and who has supervised home
health aid services for at Jleast six months or a licensed
nurse under the supervision of a qualified instructor. Other
professionals such as dietitians or physical therapists may
assist with portions of the program other than supervised
practical training.

9. "Significant requirements" means federal certification or
state licensure requirements which have a large impact on the
health and safety of the resident, and have been determined to
be out of compliance. Significant licensure requirements will
be determined based on the following considerations:
seriousness of the noncompliance issue, extent of the
noncompliance  issue, and history of prior noncompliance
issues.

10. "Supervised practical skills training" means manual skills
instruction provided through a department approved program by
a qualified instructor or a licensed nurse under the general
supervision of a qualified instructor.

History: Effective August 1, 1991.
General Authority: NDCC 23-01-03, 28-32-02
Law Impiemented: NDCC 23-16-01, 23-17.3-08

33-07-03.1-25. General authority for nurse aide training,
competency evaluation, and registry. For purposes of this chapter,
department refers to the state department of health and consolidated
laboratories or an entity contracted by the department to carry out the
responsibilities of the department.

History: Effective August 1, 1991.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01

33-07-03.1-26. Nurse aide training.

1. Any nurse aide emplioyed by a nursing facility or pursuing
nurse aide certification and entry on the nurse ajde registry
must complete a department-approved training program

57



consisting of a minimum of seventy-five hours, including both
manual skills and theory components and a department-approved
competency evaluation or a department-approved competency
evaluation.

Noncertified nurse aides employed by nursing facilities or

pursuing nurse aide certification must complete a minimum of

-sixteen hours of supervised practical skills training from an

approved program prior to any hands-on contact with residents
or patients. The remainder of the seventy-five hour approved

training course and competency evaluation must be completed
within four months of the date of first employment.

Noncertified nurse aides pursuing certification and employed

by home health agencies must complete a minimum of
seventy-five hours of training and competency evaluation from
a department-approved program prior to hands—-on contact with
patients. At least sixteen hours of training must be devoted

to supervised practical training under the direct supervision

of a licensed nurse. Sixteen hours of classroom training must

be completed before beginning the supervised practical
training if they are pursuing certification and entry on the

nurse aide registry.

Nurse aides must not perform tasks for which competence has

History:

not been determined uniess under the direct supervision of a
licensed nurse.

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-17.3-08

33-07~03.1-27. Competency evaluation.

1.

The competency evaluation must allow a nurse aide, at the

nurse aide's option, to establish competency through written
or oral and manual skills examination.

The examination must address all areas required in the

department~approved training program.

The examination must be developed from a pool of test

questions, only a portion of which may be utilized in any one

examination.

The competency evaluation process must provide for a system

History:

that prevents disclosure of both pool questions and the
individual competency evaluations. .

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-17.3-08
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33-07-03.1-28. Demonstration of  skills. The  competency

evaluation must include a demonstration of the tasks the individual will

be expected to perform as part of the individual's function as a nurse

aide.

History:

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-17.3-08

33-07-03.1-29. Administration of competency evaluation.

1.

The competency evaluation must be administered by the

department or a department-approved entity which is neither a
licensed nursing facility or a home health agency.

The skills demonstration portion of the test must be

administered in the facility, patient's home, or Tlaboratory
setting comparable to the setting in which the nurse ajde will
function.

The skills demonstration portion of the test must be

administered and evaluated by a registered nurse with at least
one year of experience in providing care for the elderly or
chronically i1l resident or patient of any age.

The department may permit the written examination to be

proctored by facility or agency personnel if the department
determines that the procedure adopted assures the competency
evaluation is:

a. Secure from tampering.

b. Standardized and scored by a testing, educational, or
other organization approved by the department.

c. Exempt from any scoring by facility or agency personnel.

Facility or agency personnel may not proctor the skills

demonstration portion of the examination.

The department shall retract the right to proctor nurse aide

History:

competency evaluations from facilities or agencies 1in which
the department finds any evidence of impropriety, including
tampering by facility or agency staff.

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-17.3-08

33-07-03.1-30. Facility requirements.
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Nursing facilities shall employ only nurse aides who are

currently enrolled in a department-approved training and
competency evaluation program or who have successfully
completed a department-approved competency evaluation.

No nurse aide employed by a nursing facility may be charged

for any portion of a nurse aide training or competency
evaluation program, including any fees for textbooks or other
required course materials.

Cases of alleged abuse, neglect, or misappropriation of

History:

resident funds by nurse aides employed in nursing facilities
or home health agencies must be reported to the department.

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01

33-07-03.1-31. Withdrawal and approval of training program

status.

1.

The department shall withdraw approval of a facility or

agency-based program when a determination has been made that
the facility or agency has been found to be out of compliance
with significant federal certification or state Tlicensure

requirements. The approval, once withdrawn, cannot be
reinstated for a period of twenty-four months provided the
facility or agency remains 1in compliance with significant
requirements.

The department shall withdraw approval of a nurse aide

training and competency evaluation program if the entity

providing the program refuses to permit unannounced visits by
the department to  ascertain compliance with program
requirements.

Approval of a nurse aide training and competency evaluation

program must be granted by the department for a period not to
exceed two years.

The department may approve only nurse aide training and

competency evaluations meeting at Teast the following
criteria:

a. Consists of no less than seventy-five hours of training.

b. Includes training in at least the following subject areas:

(1) Infection control.

(2) Safety and emergency procedures.

60



History:

(3) Promoting resident and patient independence.

(4) Respecting resident rights.

(5) Basic nursing skills.

(6) Personal care skills.

(7) Mental health and socjal service needs.

(8) Care of cognitively impaired residents or patients.

(9) Basic restorative services.

(10) Resident or patient rights.

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-17.3-08

33-07-03.1-32. Completion of the competency evaluation program.

1.

To complete the competency evaluation successfully the

individual must, at a minimum, successfully demonstrate

competence in the areas Jlisted under subdivision b of

subsection 4 of section 33-07-03.1-31, personal care skills,

and any others the nurse aide would be permitted to perform in

the facility or through the agency.

A record of successful completion of the competency evaluation

for nurse ajdes seeking certification must be included in the
nurse aide registry within thirty days of the date the
individual was found to be competent.

If the dindividual fajls to complete the evaluation

satisfactorily, the facility or agency must advise the
individual of the areas in which the individual was
inadequate, and that the individual has not more than three
opportunities to take the examination.

If the individual seeking certification fails the examination

History:

on _the third attempt, the individual must be enrolled in a
department-approved training program to be completed within
four months of the third failure date or cease hands-on
provision of resident or patient care.

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-17.3-08

33-07-03.1-33. Registry information.
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The department 1is responsible for the entering of individual

names on the nurse aide registry upon receipt of information
verifying completion of a department-approved training and
competency evaluation program or a department-approved
competency evaluation.

Information included on the registry must include name,

address, social security number, birth date, program provider
for the training program, if applicable, and the sponsor for
the competency evaluation, as well as the place of employment.

The registry must include documentation of abuse, neglect, or

misappropriation of resident funds by the nurse aide when
validated by the department.

Applicants for the nurse aide registry who submit proof of

meeting the requirements of another jurisdiction will be
granted reciprocity and entered on the nurse aide registry and
may use the title "certified nurse aide". The individual must
meet North Dakota requirements for active registry status.

Nurse aides meeting the waiver provisions of twenty-four

History:

months of continuous employment as a nurse aide prior to
December 19, 1989, granted by the department will be Tisted on
the registry with a special designation. This designation
will signify the nurse aide has been waived from training and
testing requirements but is not certified.

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-17.3-08

33-07-03.1-34. Disclosure of information.

1.

Information contained in the registry will be disclosable to

any medicare or medicaid participating facility, nursing
facility, home health agency, hospital, ombudsman, or other
representative of an official agency, upon request.

Specific detailed investigative information regarding

History:

validated cases of abuse, neglect, or misappropriation of
resident funds is disclosable only upon written request.

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01

33-07-03.1-35. Registry renewal.

9

Registry status is limited to twenty-four months. Within four

months prior to the expiration date of the registry status,
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the department shall send notice to the nurse aide at the

address listed on the registry for the nurse aide regarding

application for renewal. Upon receipt of a completed renewal

application, and verification of employment within that past
twenty-four months, the certified nurse aide will be jssued a

renewa! certificate indicating current status.

An individual who has not performed at least one hundred sixty

History:

hours of nursing or nursing reiated services for pay within a

continuous  twenty-four-month period shall complete a

department-approved training and competency evaluation program

or a department-approved competency evaluation to obtain

current registry status.

Effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 23-17.3-08

33-07-03.1-36. Complajnt appeals process for nurse aides on the

state registry.

1.

Nurse aides against whom allegations of abuse, neglect, or

theft of resident funds or property are made must be:

a. Informed by the department of the allegations;

b. Informed of the investigation results; and

c. Provided the opportunity to request a hearing to rebut the

charges.
If a hearing 1is requested, the department will apply to the

North Dakota attorney general's office for appointment of a
hearing officer. The department will notify the complainant
and the accused of the date set for the hearing. If no
hearing 1is requested, the department will submit information
specific to validated allegations to the registry.

The hearing officer will conduct the hearing and prepare

recommended findings of fact and conclusions of law, as well
as a recommended order. If, through the department's
investigation process, there is evidence abuse, neglect, or
theft of resident funds or property has occurred, the
department shall notify appropriate Taw enforcement officials.

Allegations validated by the department or through the hearing

process of abuse, neglect, or theft of resident funds or
property by a nurse aide, must:

a. Be identified 1in the nurse aide registry within thirty
days of the finding; and
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b. Remain in the registry for a minimum of five years.

The department shall provide the nurse aid against whom an

allegation has been validated, with a copy of all information
which will be maintained in the registry within thirty days
following the addition of the information to the registry.

Within thirty days of mailing the notification of a finding

adverse to a nurse aide, the nurse aide may contact the
department and correct any misstatements or inaccuracies in
the information being maintained by the registry on that
individual.

Any medicare or medicaid participating nursing facility, home

History:

health agency, hospital, ombudsman, or any other
representative of an official agency with a need to know may
receive information contained in the registry by making a
written request.

Effective August 1, 1991.

General Authority: NDCC 28-32-02(1)
Law Implemented: NDCC 23-01-03

33-07-04.1-06. Nursing unit.

1.

Resident rooms. Each  resident room must include the
following:
a. Grade level. No resident room may be located on a floor

unless a portion of it is at or above grade Tevel and no
resident room may have any part of its floor more than
thirty inches [76.2 centimeters] below the adjacent grade.

b. Resident rooms must have adequate space to conveniently
house necessary furniture and equipment to provide for
efficient resident care and to provide for convenient
movement of stretchers and for the transfer of residents
to and from beds. See subdivision b of subsection 3 of
section 33-07-03.1-01.

c. Multibed rooms must be designed to permit no more than two
beds side-by-side parallel to the window wall nor more
than four beds per room. Floor area must be consistent
with space requirements established by definitions. See
subdivision b of subsection 3 of section 33-07-03.1-01.

d. Window. Si11 may not be higher than three feet [0.91

meters] above the floor and must be above grade. Each
resident's room must be an outside room with a
satisfactory amount of natural light. The area of the

glazing material in the windows must be not less than
one-tenth of the floor area of the room served by them.
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e. Nurses' calling stations must be at each resident sleeping
location.

f. Lavatory. In single and two-bed rooms, the lavatory may
be located in a private toilet room.

g. Wardrobe or closet for each resident. Minimum clear
dimensions: one foot ten inches [0.56 meters] deep by one
foot eight dinches [0.51 meters] wide with full-length
hanging space; provide clothes rod, and shelf or drawers.

h. Cubicle curtains, or equivalent built-in devices, for
privacy for each resident in multibed rooms.

i. No resident room may be 1located more than one hundred
twenty feet [36.58 meters] from the nurses' station, the
clean workroom, and the soiled workroom.

Service areas in each nursing unit. The size of each service
area will depend on the number and types of beds within the
unit. Although identifiable spaces are required for each of
the 1indicated functions, consideration will be given to
multiple-use design solutions which provide equal areas.
Details of such proposals must be submitted for prior
approval. Service areas may be arranged and located to serve
more than one nursing unit, but at Teast one such service area
must be provided on each nursing floor unless otherwise noted.
A nursing unit may not exceed sixty beds and must include the
following:

a. Nurses' station. For nurses' charting, doctors' charting,
communications, storage for supplies, handwashing
facilities, and chart racks.

b. Nurses' toilet room. Convenient to nurses' station.
c. Clean workroom. For storage and assembly of supplies for

nursing procedures; must contain work counter, storage
cabinets, and sink. Provide adequate circulation space.

d. Soiled workroom. Must contain clinical sink, two
compartment sink, work counter, two waste receptacles, and
soiled 1inen receptacles. Provide adequate circulation
space.

e. Drug distribution station. Provision must be made for
prompt, twenty-four hour availability of medicine for
residents. This may be done in a medicine preparation

room, from a self-contained medicine dispensing unit, or
“other approved systems.

(1) This may be dome 4in = medicine preparation rooms from
z self-cvontained medicime dispensing units or other
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approved systems—- If used, the medicine preparation
room must be a separate Tlockable room Tlocated for
control from the nurses' station. It must contain a
work counter with sink, refrigerator, and Tlocked
storage for controlled drugs, and must have a minimum
area of fifty square feet [4.65 square meters].

(2) A medicine dispensing unit, if used, may be located
at the nurses' station in the clean workroom, in an
alcove, or 1in other space convenient for staff
control. It must be adequately secured to preclude
unauthorized removal. A medicine dispensing unit
must contain all the characteristics of a medicine
preparation room.

Clean 1linen storage. A separate closet, or designated
area, within the clean workroom must be provided.
Exception: if a closed cart system is used, storage may

be in a separate room where staff control can be assured.

Nourishment station. For serving nourishments between
meals, it must contain a vrefrigerator, food heating
device, storage cabinets, and a sink. Ice for residents'
consumption must be provided by icemaker/dispenser units.
The nourishment station must provide space for trays and
dishes used in nonscheduled meal service.

Equipment storage room. For storage of air mattresses,
walkers, and similar bulky equipment.

Resident bathing facilities. Provide a minimum of one
bathing fixture for each fifteen beds not served by
bathing facilities at vresident rooms. Provide at least
one bathing fixture on each floor. Each bathtub or shower
must be in an individual room or enclosure (cubicle
curtains) which provide space for private use of the
bathing fixture. Provide at Tleast one shower at least
four feet [1.22 meters] square without curbs designed for
use by wheelchair residents and arranged to accommodate
assistance by staff. Provide a water closet in the
central bath area.

Stretcher and wheelchair parking area or alcove.

Janitor's closet. Size and location to be determined by
the design of the facility. Floor receptors must be
provided for each closet.

Visiting room. Appropriately furnished, where residents
may visit privately with relatives, clergy, etc.

Examination room. This may be omitted if all resident
rooms are single bedrooms. It must have a minimum floor

66



History:

area of one hundred twenty square feet [11.15 square
meters]. It must contain a lavatory or sink equipped for
handwashing, a work counter, storage facilities, and a
desk, counter, or shelf for writing. The examination room
may be in a central Tocation to serve more than one floor
or nursing unit, or both.

n. Lockers or compartments. In or near the nurses' station
for the safekeeping of staff personal effects, such as
handbags and other valuables.

o. Bedpan cleaning and sanitizing facilities. In addition to
the facilities provided in the resident toilet room,
bedpan cleaning and sanitizing facilities must be provided
for each nursing floor. This may be located in the soiled
workroom.  Type and installation must minimize acoustical
disturbance to residents.

Resident toilet rooms. A toilet room must be directly
accessible from each resident room without going through the
general corridor. One toilet room may serve two resident
rooms but not more than four beds. (The Tlavatory may be
omitted from the toilet room if one 1is provided in each
resident room.)

a. The minimum dimensions for any vroom containing only a
water closet must be three feet [0.91 meters] by six feet
[1.83 meters].

b. Water closets must be usable by wheelchair residents; grab
bars must be provided at all water closets.

c. Doors to toilet rooms must have a minimum width of two
feet ten inches [0.86 meters] to admit a wheelchair.

d. At Tleast one room must be provided for toilet training.
This must be accessible from the nursing corridor and may
serve the bathing area and must provide at least three
feet [0.91 meters] clearance at the front and sides each
side of the water closet.

Effective December 1, 1986; amended effective August 1, 1991.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.1-18. Mechanical requirements.

1.

2.

Incinerators must comply with chapter 33-15-14 and must be
designed for type four wastes.

Steam and hot water systems.
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Boilers must have the capacity, based upon the published
steel boiler institute or institute of boiler and radiator
manufacturers' net ratings, to supply the normal
requirements of all systems and equipment. The number and
arrangement of boilers must be such that when one boiler
breaks down or when routine maintenance requires that one
boiler be temporarily taken out of service, the capacity
of the remaining boiler or boilers must be seventy percent
of the total required capacity.

Boiler accessories. Boiler feed pumps, condensate return
pumps, fuel oil pumps, and circulating pumps must be
connected and installed to provide standby service when
any pump breaks down.

Valves. Supply and return mains and risers of space
heating and process steam systems must be valved to
ijsolate the various sections of each system. Each piece
of equipment must be valved at the supply and return end,
except condensate lines.

Boilers must be constructed and installed in accordance
with boiler law, the rules adopted and enforced by the
North Dakota workers compensation bureau pursuant to North
Dakota Century Code sections 28-32-02 and 28-32-03.
Boilers must also comply with chapter 33-15-14.

3. Insulation.

a.

Insulation, including finishes and adhesives on the
exterior surfaces of ducts and equipment, must have a
flame spread rating of twenty-five or less and a smoke
developed rating of fifty or 1less as determined by an
independent  testing laboratory in  accordance with
NFPA 258. The smoke development rating for pipe
insulation may not exceed one hundred fifty.

Linings 1in air ducts and equipment must meet the erosion
test method described in underwriters laboratories, inc.,
publication number 181. These linings, including
coatings, adhesives, and insulation on exterior surfaces
of pipes and ducts and building spaces used as air supply
plenums, must have a flame spread rating of twenty-five or
less and a smoke developed rating of fifty or Jess as
determined by an independent testing laboratory in
accordance with NFPA 258.

Asbestos dinsulation may not be used. Insulation of
soft-type, spray-on, etc., may not be used where it s
subject to air or mechanical erosion or where loose
particles may create a maintenance problem.
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d. Existing insulation of facilities to be modernized must be
inspected, repaired, and replaced as appropriate.

Air-conditioning, heating, and ventilating  systems.
Air-conditioning in long-term care facilities is optional.

a. A minimum temperature of seventy-five degrees Fahrenheit
[23.89 degrees Celsius] must be provided for all occupied
areas at winter design conditions.

b. All air supply and air exhaust systems must be
mechanically operated. Exception: gravity exhaust may be
used 1in nonresident areas and in areas not normally
occupied by staff such as boilerrooms.

c. All fans serving exhaust systems must be located at or
near the point of discharge from the building. A ceiling
exhaust fan may be used to ventilate a single isolated
toilet room in an existing facility when a central exhaust
system is not readily available.

d. Outdoor ventilation air intakes, other than for individual
room units, must be located as far away as practicable but
not less than twenty-five feet [7.62 meters] from the
exhausts from any ventilating system, vent, or combustion
equipment. The bottom of outdoor intakes serving central
air systems shall be located as high as possible, but not
less than six feet [1.83 meters] above the ground level
or, if installed through the roof, three feet [.91 meters]
above roof Tlevel.

e. The ventilation systems must be designed and balanced to
provide the general pressure relationship to adjacent
areas shown in the ventilation table.

f. Room supply air inlets, recirculation, and exhaust air
outlets must be located not less than three inches [76.20
millimeters] above the floor.

g. Corridors may not be used to supply air to or exhaust air
from any room, except that exhaust air from corridors may
be used to ventilate rooms such as bathrooms, toilet
rooms, or Jjanitor's closets which open directly on
corridors.

h. Access for maintenance must be provided at all dampers.
Smoke dampers must be equipped with remote control reset
devices.  However, manual reopening will be permitted
where dampers are located for convenient access.

i. Boilerrooms must be provided with sufficient outdoor air

to maintain equipment combustion rates and to Tlimit work
station temperatures to an effective temperature.
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j. Number of air changes may bDe reduced when the room is
unoccupied if provisions are made to ensure that the
required number of air changes indicated is reestablished
at any time the space is being utilized, and that required
air pressure relationships are being maintained.

k. Unit ventilators may be used to ventilate individual rooms
in existing facilities, and in additions to existing
facilities not to exceed six beds. Such ventilators may
only be used when a central ventilation system s
unaccessible. Unit ventilators must be equipped with a
filter having an efficiency of at least thirty percent.

5. Filters.

a. All central ventilation or air-conditioning systems must
be equipped with filters having efficiencies no less than
those specified in the following table:

TABLE 1
Filter

Minimum Efficiencies

Number of (Percent) Main
Area Designation Filter Beds Filter Bed
Resident care, treatment,
diagnostic, and related
areas 1 36 80
Food preparation areas
and laundries 1 36 25
Administrative, bulk
storage and soiled
holding areas 1 25

b. The filter must be located upstream of the
air-conditioning equipment, unless a prefilter s
employed. In this case, the prefilter must be upstream of
the equipment, and the main filter bed may be located
further downstream.

c. All filter efficiencies must be average atmospheric dust
spot efficiencies tested 1in accordance with  ASHRAE
standard 52-76.

d. Filter frames must be durable and carefully dimensioned

and must provide an airtight fit with the enclosing
ductwork. A1l Jjoints between filter segments and the
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e.

enclosing ductwork must be gasketed or sealed to provide a
positive seal against air leakage.

A manometer must be installed across each filter bed
serving central air systems.

6. Exhaust hoods.

a. Exhaust hoods in food preparation center must have an
exhaust rate of not less than fifty cubic feet [1.41 cubic
meters] per minute per square foot of face area. Face
area is defined for this purpose of the open area from the
exposed perimeter of the hood to the average perimeter of
the cooking surfaces. Cleanout openings must be provided
every twenty feet [6.10 meters] in horizontal ducts
exhausting kitchen hoods.

b. All hoods over cooking ranges must be equipped with grease
filters, fire extinguishing systems, and heat actuated fan
controls.

TABLE 2
PRESSURE RELATIONSHIPS AND VENTILATION OF
CERTAIN AREAS OF LONG-TERM CARE FACILITIES
Minimum Air
Changes of Minimum Total A1l Air
Pressure Qutdoor Air Air Changes Exhausted
Relationship Per Hour Per Hour Directly
Area To Adjacent Supplied to Supplied to to
Designation Areas Room Room _ Outdoors
Resident room E 2 2 Optional
Resident dining E 2 2 Optional
Resident
activities E 2 2 . Optional
Resident area .
corr. E Optional 2 Optional
Examination and
treatment room E 2 4 Optional
Physical therapy N 2 4 Optional

Occupational
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therapy
Soiled workroom
or soiled
holding
Clean workroom
or clean
holding
Toilet room

Bathroom

Janitor's
closet(s)

Sterilizer
equipment room

Linen trash and
chute room

Food preparation
center

Warewashing room

Dietary day
storage

Laundry, general

Soiled linen
sorting and
storage

Clean linen
storage

P

2
Optional

Optional

Optional

Optional

Optional

2

Optional

Optional
2

Optional

Optional

10
10

10

10

10

10
10

10

10

2

Optional

Yes

Optional
Yes

Yes

Yes

Yes

Yes

Optional

Yes

Optional

Yes

Yes

Optional

All long~term care facilities built after December 1, 1986, must install

central ventilating systems.

P = Positive

N = Negative

E = Equal

V = Varijable

7. Plumbing and other piping systems.

a. Plumbing

and piping

Dakota state plumbing code.

b. Systems

systems

must comply with the North

must be designed to supply water to the fixtures

and equipment on the upper floors at a minimum pressure of
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fifteen pounds per square inch [6.80 kilograms per 6.45
square centimeters] during maximum demand periods.

c. Each water service main, branch main, riser, and branch to
a group of fixtures must be valved. Stop valves must be
provided at each fixture. Removable panels must be
provided at all valves for access.

d. Hot water distribution systems must be arranged to provide
hot water at each fixture at all times.

e. The hot water heating equipment must have sufficient
capacity to supply the water at the temperatures and
amounts indicated below:

TABLE 3
Clinical Dietary Laundry
Gallons/hour/bed 3 3 3
Maximum temperatures 125° F --= ---
Maxcimem  Minimum
temperatures -—- 180° F 160° F

f. Dishwashing machines which rely on hot water for
sanitizing must have final rinse water at one hundred
eighty degrees Fahrenheit [82.22 degrees Celsius].
Machines which use chemicals for sanitizing are permitted,
provided the temperature of the wash water must be at
least one hundred twenty degrees Fahrenheit [48.89 degrees
Celsius]; however, one hundred forty to one hundred sixty
degrees Fahrenheit [60 to 71.11 degrees Celsius] s
recommended. Utensils and equipment must be exposed to
final chemical sanitizing rinse in accordance with the
manufacturers' specifications for time and concentration.

g. Storage tank or tanks must be provided and must be
fabricated of corrosion-resistant materials.

h. Building sewers must discharge dinto a community sewage
system. Where such a system is not available, a facility
providing sewage treatment which conforms to applicable
local and department regulations is required.

i. A1l piping including heating, ventilation, gas, vacuum,
and air-conditioning, except control line tubing must be
color coded or otherwise marked for an easy
identification. A1l valves must be tagged. Color and
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valve schedules must be provided to the facility for
permanent record and reference.

8. Plumbing fixtures and trim.

a.

h.

i.

The material used for plumbing fixtures must be
nonabsorptive acid-resistant material.

A1l lavatories and sinks required in resident care areas
shall have the water supply spout mounted so that its
discharge point is a minimum distance of five inches [12.7
centimeters] above the rim of fixtures. All fixtures
must be trimmed with valves which can be operated without
the use of hands. Where blade handles are used for this
purpose, they may not exceed four and one-half inches
[11.43 centimeters] in 1length, except that handles on
clinical sinks may be not less than six inches long [15.24
centimeters].

Clinical sinks must have an integral trap in which the
upper portion of a visible trap seal provides a water
surface.

Backflow preventers (vacuum breakers) must be installed on
hose bibs and on all fixtures to which hoses or tubing can
be attached such as janitor's sinks and bedpan flushing
attachments.

Flush valves installed on plumbing fixtures must be of a
quiet operating type, equipped with silencers.

In skilled nursing facilities, bedpan flushing devices
must be provided in not less than half of the resident
toilet rooms and 1in the soiled workroom. Rough-in
plumbing for bedpan flushing devices in the remaining
resident toilet rooms are required.

In dintermediate care facilities, bedpan flushing devices
must be provided in not less than twenty-five percent of
all resident toilet rooms. Plumbing rough-in for bedpan
flushing devices in the remaining resident toilet rooms is
required.

Showers and tubs must have nonslip surfaces for residents.

A1l showers must include pressure balancing valves.

History: Effective December 1, 1986; amended effective August 1, 1991.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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33-17-01-02. Definitions. For the purpose of this chapter the
following definitions shall apply:

1.

"Best available technology" or "BAT" means the best
technology, treatment techniques, or other means which the
department finds, after examination for efficacy under field
conditions and not solely under laboratory conditions, are
available (taking cost into consideration). For the purposes
of setting maximum contaminant levels for synthetic organic
chemicals, any best available technology must be at least as
effective as granular activated carbon.

"Community water system" means a public water system which
serves at least fifteen service connections used by year-round
residents or regularly serves at least twenty-five year-round
residents.

"Confluent growth" means a continuous bacterial growth
covering the entire filtration area of a membrane filter, or a
portion thereof, in which bacterial colonies are not discrete.

"Contaminant” means any physical, chemical, biological, or
radiological substance or matter in water.

"Cross connection" means any connection or arrangement between
two otherwise separate piping systems, one of which contains
potable - water and the other either water of unknown or
questionable safety or steam, gas, or chemical whereby there
may be a flow from one system to the other, the direction of
flow depending on the pressure differential between the two
systems.

"Department" means the North Dakota state department of health
and consolidated laboratories.

"Disinfectant" means any oxidant, including, but not Timited
to, chlorine, chlorine dioxide, chloramines, and ozone added
to water in any part of the treatment or distribution process,
that is intended to kill or inactivate pathogenic

micro—organtsms Microorganisms.

"Domestic or other nondistribution system plumbing problem"
means a coliform contamination problem 1in a public water
system with more than one service connection that is limited
to the specific service connection from which the
coliform~positive sample was taken.

"Ground water under the direct influence of surface water"
means any water beneath the surface of the ground with
significant occurrence of insects or other macroorganisms,
algae, or large-diameter pathogens such as &4arda Giardia
lamblia, or significant and relatively rapid shifts in water
characteristics such as turbidity, temperature, conductivity,
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

or pH which closely correlate to climatological or surface
water conditions.

"Gross alpha particle activity" means the total radioactivity
due to alpha particle emission as inferred from measurements
on a dry sample.

"Halogen" means one of the chemical elements chlorine,
bromine, or iodine.

"Maximum contaminant Tlevel" means the maximum permissible
level of a contaminant in water which is delivered to the free
flowing outlet of the ultimate user of a public water system,
except in the case of turbidity where the maximum permissible
level 1is measured at the point of entry to the distribution
system. Contaminants added to the water under circumstances
controlled by the user except those resulting from corrosion
of piping and plumbing caused by water quality are excluded
from this definition.

"Maximum total trihalomethane potential" means the maximum
concentration of total trihalomethanes produced in a given
water containing a disinfectant residual after seven days at a
temperature of twenty-five degrees Celsius [77 degrees
Fahrenheit] or above.

"Near the first service connection" means at one of the twenty
percent of all service connections in the entire system that
are nearest the water supply treatment facility as measured by
water transport time within the distribution system.

"Noncommunity water system" means a public water system that
is not a community system and primarily provides service to
transients.

"Nontransient noncommunity water system" means a public water
system that is not a community water system and that regularly
serves at Jeast twenty~five of the same persons over six
months per year. '

"Person" means an  individual, corporation, company,
association, partnership, municipality, or any other entity.

"Potable water" means water free from impurities in amounts
sufficient to cause disease or harmful physiological effects,
with the physical, chemical, biological, or radiological
quality conforming to applicable maximum permissible
contaminant levels.

"Public water system" means a system for the provision to the
public of piped water for human consumption, if such system
has at least fifteen service connections or regularly serves
at least twenty-five individuals. A public water system is
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20.

21.

22.

23.

24.

25.

26.

27.

History:

either a '"community", a "nontransient noncommunity", or a
"noncommunity" water system. :

“"Sampling schedule" means the frequency required for
submitting drinking water samples to a certified laboratory
for examination.

"Sanitary survey" means an onsite review of the water source,
facilities, equipment, operation, and maintenance of a public
water system for the purpose of evaluating the adequacy of
such source, facilities, equipment, operation, and maintenance
for producing and distributing safe drinking water.

"Supplier of water" means any person who owns or operates a
public water system.

"System with a single service connection" means a system which
supplies drinking water to consumers with a single service
line.

"Too numerous to count" means that the total number of
bacterial colonies exceeds two hundred on a forty-seven
millimeter membrane filter used for coliform detection.

"Total trihalomethanes" means the sum of the concentration in
milligrams per 1liter of the trihalomethane compounds
(trichloromethane [chloroform], dibromochloromethane,
bromodichloromethane and tribromomethane [bromoform]), rounded
to two significant figures.

"Trihalomethane" means one of the family of organic compounds,
named as derivatives of methane, wherein three of the four
hydrogen atoms in methane are each substituted by a halogen
atom in the molecular structure.

"Water system" means all sources of water and their
surroundings and shall include all structures, conducts, and
appurtenances by means of which the water 1is collected,
treated, stored, or delivered.

Amended effective December 1, 1982; July 1, 1988; December 1,

1990; August 1, 1991.

General Authority: NDCC 61-28.1-03
Law Implemented: NDCC 61-28.1-02, 61-28.1-03

33-17-01-11. Microbiological sampling and monitoring
requirements.
1. Routine monitoring.

a. General. Suppliers of water for public water systems
shall collect routine samples for total coliform bacteria
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analysis at sites which are representative of the water
throughout the distribution system according to a written
sample siting plan. The plan is subject to department
review and revision.

The routine samples must be collected at regular time
intervals throughout the month except that systems using
ground water not under the direct influence of surface
water, as determined by the department, serving four
thousand nine hundred people or less may collect all of
the required samples on a single day if the samples are
collected from different sites.

At the discretion of the department, systems that use
surface water or ground water under the direct influence
of surface water that do not filter in compliance with
title 40, Code of Federal Regulations, part 141,
subpart H, shall collect at least one sample for total
coliform bacteria analysis each day that the turbidity
level of the source water exceeds one nephtelometric
nephelometric turbidity unit. The sample must Dbe
collected near the first service connection within
twenty-four hours of the first exceedance uniess the
department determines that the system, due to logistical
or other problems beyond 1its control, cannot have the
sample analyzed within thirty hours of collection. The
sample results must be included in determining compliance
with the maximum contaminant Tlevels for total coliform
bacteria.

Community water systems. Suppliers of water for community
water systems shall sample for total coliform bacteria at
a frequency established by the department. The number of
samples required must be determined by the population
served by the system and in no event may the freguency be
less than that set forth below-. The population range of
twenty-five to one thousand includes public water systems
which have at least fifteen service connections but that
serve less than twenty-five persons. .

MINIMUM NUMBER OF

POPULATION SERVED SAMPLES PER MONTH

25 to 1,000 1
1,001 to 2,500 2
2,501 to 3,300 3
3,301 to 4,100 4
4,101 to 4,900 5
4,901 to 5,800 6
5,801 to 6,700 7
6,701 to 7,600 8
7,601 to 8,500 9
8,501 to 12,900 10
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12,901 to 17,200 15

17,201 to 21,500 20
21,501 to 25,000 25
25,001 to 33,000 30
33,001 to 41,000 40
41,001 to 50,000 50
50,001 to 59,000 60
59,001 to 70,000 ' 70
70,001 to 83,000 80
83,001 to 96,000 90
96,001 to 130,000 100

Community water systems wusing a ground water source
serving twenty-five to one thousand persons may, with
written permission from the department, reduce this
sampling frequency to one sample per quarter provided
that:

(1) The system has no history of total coliform
contamination in its current configuration; and

(2) A sanitary survey conducted by the department in the
past five years shows that the system 1is supplied
solely by a protected ground water source that is
free of sanitary defects.

Noncommunity water systems. Suppliers of water for
noncommunity water systems using only ground water, and
not ground water under the direct influence of surface
water, serving one thousand people or less shall sample
for total coliform bacteria in each calendar quarter that
the system provides water to the public. The department
may, 1in writing, reduce this routine monitoring frequency
to no less than once per year based on sanitary survey
results, accumulated analytical data, or the existence of
additional safeguards such as a protective and enforced
well code, disinfection, or an approved wellhead
protection program. The frequency must be confirmed or
changed based on subsequent sanitary surveys or data. The
frequency may not be reduced until:

(1) A sanitary survey conducted by the department shows
that the system is free of sanitary defects; and

(2) The system has performed at least one total coliform
bacteria analysis of its drinking water and is in
compliance with the microbiological maximum
contaminant levels.

Suppliers of water for noncommunity water systems using
only ground water, and not ground water under the direct
~ influence of surface water, serving more than one thousand
people during any month, shall sample for total coliform
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bacteria at the same frequency as like~sized community
water systems. With written permission from the
department, noncommunity water systems may reduce this
monitoring frequency for any quarter that one thousand
people or Tess are served. The reduced frequency must be
one total coliform bacteria sample 1in each calendar
quarter that water is provided to the public.

Suppliers of water for noncommunity water systems using
ground water under the direct influence of surface water
shall sample for total coliform bacteria at the same
frequency as like-sized community water systems.
Monitoring must begin within six months after the
department determines that the ground water is under the
direct influence of surface water.

Suppliers of water for noncommunity water systems using
surface water, in total or in part, shall sample for total
coliform bacteria at the same frequency as like-sized
community water systems regardless of the number of people
served.

2. Repeat monitoring.

a.

General. Suppliers of water for public water systems
shall collect a set of repeat samples for total coliform
bacteria analysis for each total coliform-positive routine
sample.

Systems which collect more than one routine sample per
month shall collect at least three repeat samples for each
routine sample that is total coliform-positive. Systems
which collect one routine sample per month or less shall
collect at least four repeat samples for each routine
sample that is total coliform-positive.

Systems may, with the approval of the department, count
routine samples as repeat samples rather than routine
samples provided that:

(1) The routine samples are collected within five service
connections of the initial total coliform-positive
sample; and

(2) The routine samples are collected before the system
learns that the initial sample was total
coliform~positive.

Repeat monitoring time period. The required set of repeat
samples must be collected within twenty-four hours of
notification by the department of the total
coliform-positive result. The department may specify a
tonger time limit if it determines that the system cannot
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collect the repeat samples within twenty-four hours due to
logistical or other problems beyond its control.

The repeat samples must be collected on the same day
except that the department may allow systems with a single
service connection to:

(1) Collect the required set of repeat samples over a
four-day period; or

(2) Collect a larger volume repeat sample in one or more
sample containers of any size as long as the total
volume collected is at least four hundred milliliters
for systems that collect one or less routine sample
per month and three hundred milliliters for systems
that collect more than one routine sample per month.

Repeat monitoring location. The repeat samples must be
collected at the following locations:

(1) At least one repeat sample must be collected from the
original sampling tap that was total
coliform-positive.

(2) At Tleast one repeat sample must be collected from a
tap within five service connections upstream of the
original total coliform-positive sampling tap.

(3) At Tleast one repeat sample must be collected from a
tap within five service connections downstream of the
original total coliform-positive sampling tap.

(4) Systems required to collect four repeat samples shall
collect the fourth repeat sample within five service
connections wupstream or downstream of the original
total coliform-positive sampling tap.

The department may waive the requirement to collect at
least one repeat sample upstream and downstream of the
original total coliform-positive sampling site and specify
alternate sampling locations if the original sampling site
is at or one away from the end of the distribution system.

Additional sets of repeat samples. If one or more samples
in the set of required repeat samples is total
coliform-positive, an additional set of repeat samples
must be collected meeting the same time and location
requirements as for the original set of repeat samples.

Additional sets of repeat samples must be collected until
no total coliform bacteria are detected 1in one complete
set or the department determines that the maximum
contaminant level for total coliform bacteria has been
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exceeded. The supplier of water shall report to the
department and notify the public when a maximum
contaminant level is exceeded.

Next-month samples. Suppliers of water for public water
systems that collect four or fewer routine samples per month
that have one or more total coliform-positive routine or
repeat samples shall collect at least five routine samples the
next month that water is provided to the public. The
department may waive this requirement only if one of the
following conditions are is met:

a. The department or an agent approved by the department, but
not an employee of the system, conducts an onsite visit
before the end of the next month that the system serves
water to the public and determines that additional
monitoring or corrective action is not warranted.

b. The department, in a written decision made available to
the public, determines why total coliform-positive samples
occurred and establishes that the system has corrected or
will correct the problem before the end of the next month
that water is served to the public.

c. The  department invalidates  the original total
coliform~positive routine sample.

Routine total coliform bacteria samples normally collected the
next month that water is provided to the public may be counted
towards the set of five routine samples required the next
month.

Fecal coliform or E.coli analysis. Suppliers of water for
public  water systems shall analyze each total
coliform-positive routine or repeat sample for either fecal
coliform bacteria or E.coli.

Systems shall notify the department by the end of the business
day, or by the end of the next business day if the department
offices are closed, once notified of a positive fecal coliform
bacteria or E.coli result.

Invalidation of total coliform samples.

a. Invalidation by the department. The department may
invalidate a total coliform-positive sample only if one of
the following conditions are is met:

(1) The laboratory establishes that the total

coliform-positive result was caused by improper
sample analysis.
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(2) The department determines, based upon the results of
the required repeat samples, that the total
coliform-positive sample resulted from a domestic or
other nondistribution system problem. This provision
applies only to systems that have more than one
service connection and only if:

(a) A1l repeat samples collected at the same tap as
the original total coliform-positive sample are
also total coliform-positive; and

(b) A1l repeat samples collected within five service
connections of the original total
coliform-positive sample tap are total
coliform-negative.

(3) The department, in a written decision made available
to the public, determines that substantial grounds
exist to indicate that the coliform-positive result
was due to a circumstance or condition not reflective
of the water quality in the distribution system.
Invalidation must be based on the absence of total
coliform-positive repeat samples and other factors as
determined by the department. Invalidation may not
be based solely on the grounds that all required
repeat samples are total coliform-negative.

Total coliform-positive samples invalidated by the
department may not count towards meeting the minimum
monitoring requirements. Department invalidation of a
total coliform-positive sample nullifies subsequent fecal
coliform or E.coli results for the same sample.

Invalidation by the Tlaboratory. A1l total coliform
bacteria samples examined by the department or by any
other laboratory certified by the department must be
invalidated, unless total coliform bacteria are detected,
if:

(1) The sample produces a turbid culture in the absence
of gas production using an analytical technique where
gas formation is examined;

(2) The sample produces a turbid culture in the absence
of an acid reaction in the presence-absence coliform
test; or

(3) The sample exhibits confluent growth or produces
colonies too numerous to count with an analytical
technique using a membrane filter.

Suppliers of water for public water systems shall collect
a replacement sample for total coliform bacteria analysis
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6.

History:

from the same location as the original sample if the
original sample is invalidated by the “department or any
other laboratory certified by the department. Replacement
samples must be collected within twenty-four hours of
notification by the department and submitted for analysis
until a valid result dis obtained. The department may
waive the twenty-four-hour time limit on a case-by-case
basis.

Sanijtary surveys.

a.

Coverage and effective dates. Community and noncommunity
water systems that collect four or less routine total
coliform bacteria samples per month shall undergo an
initial sanitary survey by June 29, 1994, and June 29,
1999, respectively.

Repeat  frequency. Community and noncommunity water
systems shall undergo an additional sanitary survey every
five years following the initial sanitary survey, except
that noncommunity water systems using only protected and
disinfected ground water, as determined by the department,
shall undergo subsequent sanitary surveys at Jleast every
ten years following the initial sanitary survey.

Responsibilities. Sanitary surveys must be performed by
the department or an agent approved by the department.
Information collected on sources of contamination within a
delineated wellhead protection area during the development
and implementation of an approved wellhead protection
program, if available, must be considered when conducting
sanitary surveys.

The department shall review the sanitary survey results to
determine if increased monitoring for total coliform
bacteria or other measures are needed to protect or
improve drinking water quality.

Community and noncommunity water systems are responsible
for ensuring that the required sanitary surveys are
conducted.

Amended effective December 1, 1982; July 1, 1988; December 1,
1990; August 1, 1991.

General Authority: NDCC 61-28.1-03
Law Implemented: NDCC 61-28.1-03

33-17-01-13. Reporting and public notification.

1.

Reporting requirements. Except where a shorter reporting
period is specified, the system shall report to the department

the

result of any test, measurement, or analysis required
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within the first ten days following the month 1in which the
results are received or the first ten days following the end
of the required monitoring period as stipulated by the
department, whichever of these is shorter.

The system shall notify the department within forty-eight
hours of the failure to comply with any primary drinking water
regulations including failure to comply with monitoring
requirements, except that failure to comply with the maximum
contaminant levels for total coliform bacteria must be
reported to the department no later than the end of the next
business day after the system learns of the violation.

The system is not required to report analytical results to the
department in cases where the department performed the
analysis.

The system shall, within ten days of completion of each public
notification required, submit to the department a
representative copy of each type of notice distributed,
published, posted, or made available to the persons served by
the system or to the media.

The system shall submit to the department, within the time
stated in the request, copies of any records required to be
maintained by the department or copies of any documents then
in existence which the department is entitled to inspect under
the provisions of state law.

Public notification.

a. Maximum contaminant level, treatment technique, and
variance and exemption schedule violations. A public
water system which fails to comply with an applicable
maximum contaminant level or an established treatment
technique or which fails to comply with the requirements
of any schedule prescribed pursuant to a variance or
exemption shall notify persons served by the system as
follows: '

(1) By publication in a daily newspaper of general
circulation in the area served by the system as soon
as possible, but in no case later than fourteen days
after notification of the violation or failure. If
the area served by the system is not served by a
daily newspaper of general circulation, notice must
instead be given by publication in a weekly newspaper
of general circulation serving the area;

(2) By mail delivery, or by hand delivery, not later than
forty-five days after the violation or failure. The
department may waive mail or hand delivery if it
determines that the system has corrected the
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violation or failure within the forty-five-day
period; and

(3) For violations of the maximum contaminant levels of
contaminants for nitrate and total coliform bacteria,
when fecal coliforms or E. coli are present in the
water distribution system, that may pose an acute
risk to human health, by furnishing a copy of the
notice to the radio and television stations serving
the area served by the system as soon as possible,
but in no case later than seventy-two hours after
receiving notification of the violation or failure.

A public water system must give notice at least once
every three months by mail delivery or by hand
delivery for as long as the violation or failure
exists.

A community water system in an area that is not
served by a daily or weekly newspaper of general
circulation or a noncommunity water system must give
notice within fourteen days after notification of the
violation or failure by hand delijvery or by
continuous posting in conspicuous places within the
area served by the system. Posting must continue for
as long as the violation or failure exists.

Other violations, variances, and exemptions. A public
water system which fails to perform required monitoring,
fails to complete required sanitary surveys, fails to
comply with an established testing procedure, is granted a
variance, or is granted an exemption shall notify persons
served by the system as follows:

(1) By publication in a daily newspaper of general
circulation in the area served by the system within
three months after notification of the violation or
grant. If the area served by the system is not
served by a daily newspaper of general circuiation,
notice shall instead be given by publication in a
weekly newspaper of general circulation serving the
area.

(2) A public water system must give notice at least once
every three months by mail delivery or by hand
delivery for as long as the violation exists or the
variance or exemption is in existence.

(3) A community water system in an area that is not
served by a daily or weekly newspaper of general
circulation or a noncommunity water system must give
notice within three months after notification of the
violation or grant by hand delivery or by continuocus
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posting in conspicuous places within the area served
by the system. Posting must continue for as long as
the violation exists or the varjance or exemption
remains in effect.

Notice to new billing wunits. A community water system
must give a copy of the most recent public notice for any
outstanding violation of any maximum contaminant level, or
any treatment technique requirement, or any variance or
exemption schedule to all new billing units or new hookups
prior to or at the time service begins.

General notice content. Each notice must provide a clear
and readily understandable explanation of the violation,
any potential adverse health effects, the population at
risk, the steps that the public water system is taking to
correct such violation, the necessity for seeking
alternative water supplies, if any, and any preventive
measures the consumer should take until the violation is
corrected. Each notice must be conspicuous and may not
contain unduly technical language, unduly small print, or
similar problems that frustrate the purpose of the notice.
Each notice must dinclude the telephone number of a
designee of the public water system as a source of
additional information concerning the notice.

Mandatory health effects language. When providing the
information on potential adverse health effects required
in notices of violations of maximum contaminant levels or
treatment technique requirements, or notices of the
granting or the continued existence of variances or
exemptions, or notices of failure to comply with a
variance or exemption schedule, the public water system
shall include specific contaminant language set forth
under title 40, Code of Federal Regulations, part 141,
section 32, paragraph E, and available from the department
for the following contaminants:

(1) Trichloroethylene.
(2) Carbon tetrachloride.
(3) 1,2-Dichloroethane.
(4) Vinyl chloride.

(5) Benzene.

(6) 1,1-Dichloroethylene.
(7) para-Dichlorobenzene.

(8) 1,1,1-Trichloroethane.
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History:

(9) Fluoride.
(10) Total coliform bacteria.
(11) Fecal coliform bacteria or E.coli.

f. Notification by the department. Notice to the public
required by this section may be given by the department on
behalf of the system.

Amended effective December 1, 1982; July 1, 1988; December 1,

1990; August 1, 1991.

General Authority: NDCC 61-28.1-03
Law Implemented: NDCC 61-28.1-03, 61-28.1-05

33-17-01-15. Variance and exemption.

1.

Variance. The department may not authorize a variance to a
public water system from the microbiological maximum
contaminant Tlevel requirements. The department may authorize
a variance to a public water system from any other maximum
contaminant level except +the microbiotogicar maximum

a. The raw water sources which are available to a system
cannot meet the maximum contaminant level despite
application of the best technology, treatment techniques,
or other means which the department finds are generally
and reasonably available, taking cost into consideration.
The department hereby identifies the following as the best
technology, treatment techniques, or other means generally
available for achieving compliance with the maximum
contaminant  level for volatile synthetic organic
chemicals: central treatment using packed tower aeration;
central treatment using granular activated carbon for all
these chemicals except vinyl chloride;

b. The concentration of the contaminant will not result in
unreasonable risk to health; and

c. Within one year of the date of variance authorization, a
schedule for compliance is 1issued and under which the
system agrees to implement such schedule.

Exemption. The department may not exempt a public water
system from the microbiological maximum contaminant level
requirements. The department may exempt a public water system
from any other maximum contaminant Jlevel or treatment
technique requirement, or from both, upon finding that:
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History:

Due to compelling factors, including economic, the system
is unable to comply with such maximum contaminant level or
treatment technique;

The system was in operation on the effective date of such
maximum contaminant level or treatment technique
regulation;

The granting of the exemption will not result in an
unreasonable risk to health; and

Within one year of the date of exemption authorization, a
schedule for compliance is issued and the system agrees to
implement such schedule.

Procedure.

a.

Action to consider a variance or exemption may be
initiated by the department or by the system through a
written request submitted to the department.

Prior to authorization of a variance or a compliance
schedule for a variance, the department shall provide
notice and opportunity for a public hearing on that
proposed variance or compliance schedule for a variance.

Prior to authorization of a compliance schedule for an
exemption, the department shall provide  notice and
opportunity for a public hearing on the proposed
compliance schedule for an exemption.

Amended effective December 1, 1982; July 1, 1988; December 1,

1990; August 1, 1991.

General Authority: NDCC 61-28.1-03
Law Implemented: NDCC 61-28.1-03, 61-28.1-05
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SEPTEMBER 1991

33-06-05-01. Requirements.

1. Definitions. As used in this section:

a.

"Tnstitution™ includes all day care and child care
facilities, head start programs, nursery schools, public
and private kindergartens, and elementary and high schools
operating in North Dakota.

"Institution authority" means anyone designated by the
governing body of an institution.

2. Minimum requirements.

a.

Minimum requirements for children attending day care and
child care facilities, head start programs, and nursery
schools shall be three inoculations of diphtheria,
pertussis, and tetanus vaccine, three doses of oral
poliomyelitis vaccine, and one dose each of measles,
mumps, and rubella German mezxstesy (MMR) vaccine if given
after fifteen months of age. Each child must also be
adequately immunized for Haemophilus influenzae +type b
disease at the age-appropriate schedule recommended by the
state department of health and consolidated laboratories
with a vaccine approved by the food and drug
administration (FDA).

Minimum requirements for children attending kindergartens
and elementary and high schools shall be four inoculations
of diphtheria, pertussis, and tetanus vaccine, four doses
of oral poliomyelitis vaccine, and one- dose each of
measles, mumps, and rubella <German meastesy (MMR) vaccine
if given after fifteen months of age. A second dose of

90



History:

measles, mumps, and rubella (MMR) vaccine is required for
school entry into kindergarten or first grade.

c. Exception to these minimum requirements for those children
who do not start immunizations at the recommended time
shall be determined by an authorized representative of the
state department of health and consolidated laboratories.

Recordkeeping and reporting. Records and reports prescribed
by the state department of health and consolidated
laboratories shall be completed and submitted in accordance
with dinstructions on the forms furnished by the state
department of health and consolidated laboratories.

a. Certificates of immunization must be presented to the
designated institution authority before any child +s
admitted to an institution.” The original must be
maintained in the child's school record. The copy must be
retained by the parent or guardian.

'b. The school immunization summary report and the record of

inadequately immunized children must be submitted to the
state department of health and consolidated laboratories
by October first of each year.

Appointment of an institution authority.

a. An institution authority shall be appointed for each
institution by 1its governing board or authorized
personnel. He or she shall be an employee of such
institution.

b. The name of the designated institution authority, the
institution, address, and telephone number shall be
submitted to the state department of health and
consolidated laboratories, immunization division, by July
first of each year.

Children admitted to school 1in the process of receiving
immunizations. Any child admitted to school wunder the
provision that such child is in the process of receiving the
required immunizations shall be required to receive the
immunizations according to the recommended schedule set forth
by the state department of  health and consolidated

laboratories. Any child not adhering to the recommended

schedule shall be promptly excluded from school.

Amended effective November 1, 1979; September 1, 1991.

General Authority: NDCC 23-01-03
Law Implemented: NDCC 23-07-17.1
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DECEMBER 1991

STAFF COMMENT: Chapter 33-03-25 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-03-25
ALTERNATIVE HEALTH CARE SERVICES PROJECTS

Section

33-03-25-01 Definitions

33-03-25-02 Term of Pilot Project

33-03-25-03 Process

33-03-25-04 Criteria

33-03-25-05 Standards

33-03-25-06 Report From Pilot Project
33-03-25-07 Onsite Review and Continued Approval
33-03-25-08 Council Report

33-03-25-09 Termination

33-03-25-01. Definitions.

1.

"Alternative health care services pilot project" means any
health care service subject to licensure or certification by
the department in which the state health council must waive
any existing North Dakota law or ruie in order for the project
to be developed or operated. This may include, but not be
limited to, state laws or rules governing the standards of
practice regulating health professionals such as physicians,
nurses, pharmacists, or other health professionals; changes in
state tax laws, health care reimbursement through state
programs, health facility and health program standards, and
other changes judged appropriate by the council. The intent
of the alternative health care services pilot project is to
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History:

provide a means for testing new and experimental ways of
providing health care services.

"Council" means the state health council.

"Department" means the state department of health and
consolidated laboratories.

"Waiver" means that applicable state Taws or rules relative to
the creation or operation of a pilot project providing
alternative health care services do not need to be met for a
period of time as specified by the council, but not exceeding
the duration of the approved pilot project.

Effective December 1, 1991.

General Authority: NDCC 23-01-04.3
Law Implemented: NDCC 23-01-04.3

33-03-25-02. Term of pilot project. The term of the project must
begin on the date of the council's 1initial approval. Any project
approved by the council must be for a term of up to one year with
renewals for a maximum term of five years.

History:

Effective December 1, 1991,

General Authority: NDCC 23-01-04.3
Law Implemented: NDCC 23-01-04.3

33-03-25-03. Process.

1.

Forms for applying as a pilot project must be available from
the department. Completed applications must be submitted to
the department.

The department shall review the application within sixty days
of its receipt. The review must evaluate the project for
compliance with section 33-30-25-05 and with federal and state
laws and rules. Following its review, the department shall
send the application and review to the council. Upon
submission of the application to the council, the department
shall issue notices of a public hearing on the application.

a. The notice must be at least thirty days prior to the
public hearing and must appear in the official newspaper
of each county served by the pilot project.

b. At the same time the department issues the notice of a
public hearing, the notice and a copy of the application
must be sent to public or private agencies or boards that
have been identified by the department as having a
responsibility for licensure, certification, or regulation
of people or programs directly affected by the proposed
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3.

History:

project and to any other person requesting a copy of the
application or notice.

c. The public hearing must occur at the next regularly
scheduled council meeting.

The council shall make a decision on the application within
one hundred eighty days after the public hearing.

Effective December 1, 1991.

General Authority: NDCC 23-01-04.3
Law Implemented: NDCC 23-01-04.3

33-03-25-04. Criterija. Criteria to be considered must include:

1.
2.

History:

The number of people who will be served.

The size of the geographical area, 1its location, and its
designation as a health professional shortage area.

Evidence that the project will contain the cost of health care
and provide a high quality of care.

Evidence that the project provides financial and geographical
access to needed health care services.

Evidence that the project dis primary care focused with
referral and emergency provisions.

Evidence of unmet health care needs which require the waivers
requested.

Effective December 1, 1991.

General Authority: NDCC 23-01-04.3
Law Implemented: NDCC 23-01-04.3

33-03-25-05. Standards.

1.

Unless waived by the council, a pilot project must be in
compliance with all state laws and rules. '

Each pilot project must maintain safety and quality associated
with the provision of health care services.

Personnel operating or providing health services must be
competent and knowledgeable in terms of the services provided.

Backup personnel must be available to provide emergency
medical assistance.
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5. The physical plant must be appropriate for the services
provided.

History: Effective December 1, 1991.
General Authority: NDCC 23-01-04.3
Law Implemented: NDCC 23-01-04.3

33-03-25-06. Report from pilot project. As a condition of
approval, the applicant must agree to report at least quarterly to the
department and provide information specified by the council and
department.

History: Effective December 1, 1991.
General Authority: NDCC 23-01-04.3
Law Implemented: NDCC 23-01-04.3

33-03-25-07. Onsite review and continued approval. The
department shall conduct an onsite review following initiation of the
pilot project and at least one annual unannounced onsite review to
evaluate the pilot project. Based on the onsite reviews and other
information, the department shall provide an annual report to the
council on each pilot project. Based on its review and other
information, the council shall renew its approval of the pilot project,
require medification of the pilot project, or deny continued operation
of the pilot project.

History: Effective December 1, 1991.
General Authority: NDCC 23-01-04.3
Law Implemented: NDCC 23-01-04.3

33-03-25-08. Council report. The council shall provide a written
report of its findings concerning each pilot project and will make
recommendations to the next 1legislative assembly concerning any
necessary changes in North Dakota statutes.

History: Effective December 1, 1991.
General Authority: NDCC 23-01-04.3
Law Implemented: NDCC 23-01-04.3

33-03-25-09. Termination. Any project may be terminated at any
time by the council or at the request of the legal agent of the project.
The council may base its decision upon evidence that people have been or
will be harmed by further operation or use of the pilot project, upon
evidence that the project is excessively costly to operate or use, upon
evidence that the project 1is not meeting 1its expressed purpose or
meeting the needs of the people served, or upon other evidence
considered by the council sufficient to  Jjustify termination.
Discontinuance of a pilot project must be accomplished in an orderly
fashion in a timeframe and manner approved by the department.
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History: Effective December 1, 1991.
General Authority: NDCC 23-01-04.3
Law Implemented: NDCC 23-01-04.3

STAFF COMMENT: Chapter 33-03-26 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-03-26
ORGAN TRANSPLANT SUPPORT FUND

Section
33-03-26-01 Selection Process
33-03-26-02 Qualifications

33-03-26-01. Selection process. Prior to the end of each
biennium, the state health officer shall use the following procedure to
select the private nonprofit patient-oriented organization incorporated
in North Dakota which will administer grant moneys distributed from the
organ transplant support fund provided for by the fifty-second
legislative assembly in house bill no. 1499. Selection of the initial
grant administrator must be made prior to January 1, 1992.

1. At least thirty days before the deadline for receipt of
proposals, an advertisement must be placed in each daily
newspaper in North Dakota. The advertisement must run at
least once per week for two weeks. Facilities within North
Dakota which perform transplants and individuals who have
contacted the department in writing requesting a copy of the
advertisement must also be mailed a copy of the advertisement
at least thirty days prior to the deadline for receipt of
proposals.

2. The advertisement must include the date for submission of
proposals, a general description of the requirements necessary
to meet the qualifications set forth in section 33-03-26-02
and the statutory requirements, where a copy of the specific
requirements can be obtained, and a summary of the procedure
to be used in making the selection.

3. Prior to submitting an advertisement, the state health officer
shall establish a selection committee of five people
consisting of the state health officer, two North Dakota
transplant recipients, a representative selected by the North
Dakota 1insurance commissioner, and a member of the staff of
the department of human services who 1is familiar with the
medicaid program.

4. Upon receipt, the selection committee shall review and award

from one to ten points for each qualification identified 1in
section 33-03-26-02. The three applicants with the highest
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History:

total score must be invited for a personal interview with the
selection committee.

At the personal interview, the selection committee shall again
score each applicant on each qualification on a scale from one
to ten. The applicant with the highest total score, based
only on the personal interview, must be offered the contract
to administer grant moneys from the organ transplant support
fund. If the offer is refused, the applicant with the second
highest score must be offered the contract. If the second
highest scoring applicant refuses to enter the contract, it
must be offered to the third highest scoring applicant. If
all three of the highest scoring applicants refuse to accept,
the selection process will be reconducted beginning with a
readvertisement. The requirement that the grant administrator
be selected prior to the beginning of the biennium does not
apply if the selection process must be redone. If the
selection process 1is not completed prior to the end of the
biennium and completion of the contract with the existing
grant administrator, the existing grant administrator shall
continue to administer the grant program in accordance with
the existing contract.

Effective December 1, 1991.

General Authority: NDCC 23-01-05.1
Law Implemented: NDCC 23-01-05.1

33-03-26-02. Qualifications. The entity selected as the private
nonprofit patient-oriented organization incorporated in North.Dakota for
administration of grants from the organ transplant support fund must be
selected based upon the following:

1.

Whether the organization meets the requirements of section 1
of 1991 house bill no. 1499. If the requirements of this
subsection are not met, the organization may not be selected.

Whether the organization has a volunteer board of directors
which has members representing transplant centers, medical
social workers, transplant vrecipients, medical personnel,
accountants, and attorneys.

Whether the organization is  structured to allow for
expeditious decisions.

Whether the organization 1is structured to avoid or minimize
administrative costs so they do not exceed ten percent of
available grant moneys.

Whether the organization's bylaws or structure provide that no

part of the fund may be used for the benefit of the directors;
and provide a mechanism to assure board members who may have a
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conflict are not able to vote or influence the board's
decision on the matter on which a conflict exists.

6. Whether the organization has a demonstrated ability to raise
funds from other sources.

7. Whether the organization has corporate goals which focus on
patient needs associated with transplants.

8. The length of time the organization has been in existence.

History: Effective December 1, 1991.
General Authority: NDCC 23-01-05.1
Law Implemented: NDCC 23-01-05.1

33-24-01-04. Definitions. As used in this article the following
words have the meaning ascribed to them unless otherwise made
inappropriate by use and context.

1. "Aboveground tank" means a device meeting the definition of
"tank" in this section and that is situated in such a way that
the entire surface area of the tank is completely above the
plane of the adjacent surrounding surface and the entire
surface area of the tank (including the tank bottom) is able
to be visually inspected.

2. "Act" means North Dakota Century Code chapter 23-20.3.

3. "Active 1life" of a facility means the period from the initial
receipt of hazardous waste at the facility .until the
department receives certification of final closure.

4. "Active portion" means that portion of a facility where
treatment, storage, or disposal operations are being or have
been conducted after the effective date of the Act and which
is not a closed portion. (See also “closed portion" and
"inactive portion".)

5. "Ancillary equipment" means any device including, but not
limited to, such devices as piping, fittings, flanges, valves,
and pumps, that is used to distribute, meter, or control the
flow of hazardous waste from its point of generation to
storage or treatment tanks, between hazardous waste storage
and treatment tanks to a point of disposal onsite, or to a
point of shipment for disposal offsite.

6. "Aquifer" means a geologic formation, group of formations, or
part of a formation capable of yielding a significant amount
of ground water to wells or springs.

7. "Authorized representative" means the person responsible for
the overall operation of a facility or an operational wunit
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(i.e., part of a .faciiity), e.g., the plant manager,
superintendent, or person of equivalent responsibility.

8. "Boiler" means an enclosed device using controlled flame
combustion and:

a. Boilers must have the following characteristics:

(1) The unit must have physical provisions for recovering
and exporting thermal energy in the form of steam,
heated fluids, or heated gases;

(2) The unit combustion chamber and primary energy
recovery sections must be of integral design. To be
of integral design, the combustion chamber and the
primary energy recovery sections (such as waterwalls
and superheaters) must be physically formed into one
manufactured or assembled unit. A unit in which the
combustion chamber and the primary energy recovery
sections are joined only by ducts or connections
carrying flue gas 1is not integrally designed;
however, secondary energy recovery equipment (such as
economizers or air preheaters) need not be physically
formed into the same unit as the combustion chamber
and the primary energy recovery section. The
following units are not precluded from being boilers
solely because they are not of integral design:
Process heaters (units that transfer energy directly
to processed steam), and fluidized bed combustion
units;

(3) While 1in operation, the unit must maintain a thermal
energy recovery efficiency of at least sixty percent,
calculated 1in terms of the recovered energy compared
with the thermal value of the fuel; and

(4) The unit must export and utilize at Tleast
seventy-five percent of the recovered energy,
calculated on an annual basis. In this calculation,
no credit should be given for recovered heat wused
internally in the same unit. (Examples of internal
use are the preheating of fuel or combustion air, and
the driving of induced or forced draft fans or
feedwater pumps); or

b. The wunit is one which the department has determined, on a
case-by-case basis, to be a boiler, after considering the
standards of section 33-24-01-11.

9. "Certification" means a statement of professional opinion
based on knowledge and belief.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

"Closed portion" means that portion of a facility which an
owner or operator has closed in accordance with the approved
facility closure plan and all applicable closure requirements.
(See also "active portion" and "inactive portion".)

“"Component" means either the tank or ancillary equipment of a
tank system.

"Confined aquifer” means an aquifer bounded above and below by
impermeable beds or by beds of distinctly lower permeability
than that of the aquifer itself; an aquifer containing
confined ground water,

"Constituent" or "hazardous waste constituent" means a
constituent that caused the department to list the hazardous
waste 1in chapter 33-24-02, or a constituent listed in Table 1
of section 33-24-02-14.

"Container" means any portable device in which a material is
stored, transported, treated, disposed of, or otherwise
handled.

"Contingency plan" means a document setting out an organized,
planned, and coordinated course of action to be followed in
case of a fire, explosion, or release of hazardous waste or
hazardous waste constituents which could threaten human health
or the environment. '

“Corrosion expert" means a person who, by reason of his
knowledge of the physical sciences and the principles of
engineering and mathematics, acquired by a professional
education and related practical experience, 1is qualified to
engage in the practice of corrosion control on buried or
submerged metal piping systems and metal tanks. Such a person
must be certified as being qualified by the national
association of corrosion engineers or be a registered
professional engineer who has certification or licensing that
includes education and experience 1in corrosion control on
buried or submerged metal piping systems and metal tanks.

"Department" means the North Dakota state department of health
and consolidated laboratories.

"Designated facility" means a hazardous waste treatment,
storage, or disposal facility which has received =a hazardous
waste permits or a facidity with interim statuss as defined by
Resource €onservation and Recovery Acts or a facidtity which
quatifies for treatment as having been issued a permit under
regulated umder subdivistion b of =subsection 3 of K section
352462686 or section 3524652365 and has been desigmated
on the manifest by +the gemerator pursuant +to section
324034~
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19.

20.

21.

22.

23.

24.

25.

a. Has received a permit (or interim status) in accordance
with the requirements of chapters 33-24-06 and 33-24-07;

b. Has received a permit (or interim status) from a state
authorized in accordance with 40 Code of Federal
Regulations, part 271; or

c. Is regulated under subdivision b of subsection 3 of
section 33-24-02-06 or sections 33-24-05-230 through
33-24-05-234; and

d. That has been designated on the manifest by the generator
pursuant to section 33-24-01-06. If a waste 1is destined
to a facility 1in an authorized state which has not yet
obtained authorization to requiate that particular waste
as hazardous, then the designated facility must be a
facility allowed by the receiving state to accept such
waste.

"Dike" means an embankment or ridge of either natural or
manmade materials used to prevent the movement of liquids,
sludges, solids, or other materials.

"Discharge" or ‘"“hazardous waste discharge" means the
accidental or intentional spilling, leaking, pumping, pouring,
emitting, emptying, or dumping of hazardous waste into or on
any land or water.

"Disposal® means the discharge, deposit, injection, dumping,
spilling, leaking, or placing of any solid or hazardous waste
into or on any land or water including ground water.

"Disposal facility" means a facility or part of a facility at
which hazardous waste is intentionally placed into or on any
land or water, and at which wastes will remain after closure.

"Elementary neutralization unit" means a device which:

a. Is wused for neutralizing wastes which that are hazardous
wastes oOnly because they exhibit the corrosivity
characteristic defined 1in section 33-24-02-12, or are
listed in chapter 33-24-02 only for this reason; and

b. Meets the definition of tank, tank systems, container,
transport vehicle, or vessel.

"Equivalent method" means any testing or analytical method
approved by the department under sections 33-24-01-06 and
33-24-01-07.

"Existing hazardous waste management facility" or "existing
facility" means a facility which was in operation, or for
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26.

27.

28.

29.

30.

which construction commenced on or before July 1, 1981. A
facility has commenced construction if:

a. The owner or operator has obtained all necessary federal,
state, and local approvals or permits necessary to begin
physical construction; and

b. Either of the following:

(1) A continuous onsite, physical construction program
has begun; or

(2) The owner or operator has entered into contractual
obligations, which cannot be canceled or modified
without substantial 1loss, for physical construction
of the facility to be completed within a reasonable
time.

"Existing portion" means that land surface area of an existing
waste management unit, included in part A of the permit
application, as originally filed, on which wastes have been
placed prior to the issuance of a permit.

"Existing tank system" or "existing component" means a tank
system or component that is used for the storage or treatment
of hazardous waste and that 1is in operation, or for which
installation has commenced on or prior to July 14, 1986.
Installation will be considered to have commenced if the owner
or operator has obtained all federal, state, and Tlocal
approvals or permits necessary to begin physical construction
of the site or installation of the tank system and if either
(1) a continuous onsite physical construction or installation
program has begun, or (2) the owner or operator has entered
into contractual obligations, which cannot be canceled or
modified without substantial loss, for physical construction
of the site or installation of the tank system to be completed
within a reasonable time.

"Facility" means all contiguous land, and structures, other

appurtenances, and improvements on the land, wused for
treating, storing, or disposing of hazardous waste. A
facility may consist of several treatment, storage, or

disposal operational units, e.g., one or more landfills,
surface impoundments, or combinations of them.

"Federal agency" means any department, agency, or other
instrumentality of the federal government, any independent
agency or establishment of the federal government including
any government corporation, and the government printing
office.

"Federal, state, and local approvals or permits necessary to
begin physical construction" means permits and approvals
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31.

32.

33.

34.

35.

36.

37.

38.
39.

40.

41.

required under federal, state, or Tlocal hazardous waste
control statutes, regulations, or ordinances.

"Final closure" means the closure of all hazardous waste
management units at the facility 1in accordance with all
applicable closure requirements so that hazardous waste
management activities under chapter 33-24-05 are no longer
conducted at the facility unless subject to the provisions in
section 33-24-03-12.

"Food-chain crops" means tobacco, crops grown for human
consumption, and crops grown for feed for animals whose
products are consumed by humans.

"Freeboard" means the vertical distance between the top of a
tank or surface impoundment dike and the surface of the waste
contained therein.

"Free 1liquids" means liquids which readily separate from the
solid portion of a waste under ambient temperature and
pressure. '

"Generator" means any person, by site, whose act or process
produces hazardous waste identified or listed in chapter
33-24-02 or whose act first causes a hazardous waste to become
subject to regulation.

"Ground water" means water below the land surface in a zone of
saturation.

"Hazardous waste" means a hazardous waste as defined in
chapter 33-24-02.

"Hazardous waste constituent". See "constituent".

"Hazardous waste management unit" is a contiguous area of land
on or in which hazardous waste is placed, or the largest area
in which there is significant likelihood of mixing hazardous
waste constituents in the same area. Examples of hazardous
waste management units include a surface impoundment, a waste
pile, a land treatment area, a landfill cell, an incinerator,
a tank and its associated piping and underlying containment
system, and a container storage area. A container alone does
not constitute a wunit; the unit includes containers and the
land or pad upon which they are placed.

"Hazardous waste number" means the number assigned to each
hazardous waste identified in chapter 33-24-02.

"Identification number" means the number assigned by the
environmental protection agency and the department to each
generator, transporter, and treatment, storage, or disposal
facility.
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42.

43.

44.

45,

"Inactive portion" means that portion of a facility which is
not operated after the effective date of this chapter. (See
also Mactive portion" and "closed portion®.)

"Incinerator" means any enclosed device using controlled flame
combustion that neither meets the criteria for classification
as a boiler nor is listed as an industrial furnace.

"Incompatible waste" means a hazardous waste which is
unsuitable for:

a. Placement in a particular device or facility because it
may cause corrosion or decay of containment materials,
e.g., container inner liners or tank walls; or

b. Commingling with another waste or material under
uncontrolled conditions because the commingling might
produce heat or pressure, fire or explosion, violent

reaction, toxic dust, mists, fumes, or gases, or flammable
fumes or gases.

"Industrial furnace" means any of the following enclosed
devices that are 1integral components of manufacturing
processes and that use controlled flame devices to accomplish
recovery of material for energy:

a. Cement kilns.

b. Lime kilns.

c. Aggregate kilns.

d. Phosphate kilns.

e. Coke ovens.

f. Blast furnaces.

g. Smelting, melting, and refining furnaces (including
pyrometallurgical devices such as cupolas, reverberator
furnaces, sintering machine, roasters, and foundry
furnaces).

h. Titanium dioxide chloride process oxidation reactors.

i. Methane reforming furnaces.

Jj. Pulping liguor recovery furnaces.

k. Combustion devices wused in the recovery of sulfur values
from spent sulfuric acid.
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46.

47.

48.

49.

50.

51.

1. Such other devices as the department may, after notice and
comment, add to this 1ist on the basis of one or more of
the following factors:

(1) The design and use of the device primarily to
accomplish recovery of material products;

(2) The use of the device to burn or reduce raw materials
to make a material product;

(3) The wuse of a device to burn or reduce secondary
materials as effective substitutes for raw materials,
in processes using raw materials as principal feed
stock;

(4) The wuse of a device to burn or reduce secondary
materials as ingredients in an industrial process to
make a material product;

(5) The wuse of a device in common industrial practice to
produce a material product; and

(6) Other factors, as appropriate.

"Individual generation site" means the contiguous site at or
on which one or more hazardous wastes are generated. An
individual generation site, such as a large manufacturing
plant, may have one or more sources of hazardous waste, but is
considered a single or individual generation site if the site
or property is contiguous.

"Inground tank" means a device meeting the definition of a
"tank" in this section whereby a portion of the tank wall is
situated to any degree within the ground, thereby preventing
visual inspection of that external surface area of the tank
that is in the ground.

"In operation" refers to a facility which is treating,
storing, or disposing of hazardous waste.

"Injection well'" means a well into which fluids are injected.
(See also "underground injection".)

"Inner 1liner" means a continuous Tlayer of material placed
inside a tank or container which protects the construction
materials of the tank or container from the contained waste or
reagents used to treat the waste.

"Installation inspector" means a person who, by reason of his
knowledge of the physical sciences and the principles of
engineering, acguired by a professional education and related
practical experience, is qualified to supervise the
installation of tank systems.
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52.

53.

54.

55.

56.

57.

58.

59.

60.

61.

"International shipment" means the transportation of hazardous
waste into or out of the jurisdiction of the United States.

"Landfill" means a disposal facility or part of a facility
where hazardous waste is placed in or on land and which is not
a pile, a land treatment facility, a surface impoundment, or
an underground injection well, a salt dome formation, a salt
bed formation, an underground mine, or a cave.

"Landfill cell" means a discrete volume of a hazardous waste
landfill which uses a Tiner to provide isolation of wastes
from adjacent cells or wastes. Examples of Tandfill cells are
trenches and pits.

"Land treatment facility" means a facility or part of a
facility at which hazardous waste is applied onto or
incorporated into the soil surface; such facilities are
disposal facilities if the waste will remain after closure.

"leachate" means any liquid, 1including any suspended
components in the liquid, that have percolated through or
drained from hazardous waste.

"Leak detection system" means a system capable of detecting
the failure of either the primary or secondary containment
structure or the presence of a release of hazardous waste or
accumulated liquid in the secondary containment structure.
Such a system must employ operational controls (e.g., daily
visual inspections for releases into the secondary containment
system of aboveground tanks) or consist of an interstitial
monitoring device designed to detect continuously and
automatically the failure of the primary or secondary
containment structure or the presence of a release of
hazardous waste into the secondary containment structure,

"Liner" means a continuous Tlayer of natural or manmade
materials beneath or on the sides of a surface impoundment,
Tandfill, or Tandfill cell, which restricts the downward or
lateral escape of hazardous waste, hazardous waste
constituents, or leachate.

"Major facility" means any facility classified as such by the
environmental protection agency 1in conjunction with the
department.

"Management" or "hazardous waste management" means the
systematic control of the collection, source separation,
storage, transportation, processing, treatment, recovery, and
disposal of hazardous waste.

"Manifest" means the shipping document wuniform hazardous

manifest environmental protection agency form 8700-22 and, if
necessary, environmental protection agency form 8700-22a,
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62.

63.

64.

originated and signed by the generator in accordance with
instructions included in the appendix to chapter 33-24-03.

"Manifest document number" means the state environmental
protection agency twelve-digit identification number assigned
to the generator, plus a unique five-digit document number
assigned to the wuniform hazardous waste manifest by the
generator for recording and reporting purposes.

“"Mining overburden returned to the minesite" means any
material overlying an economic mineral deposit which is
removed to gain access to that deposit and is then used for
reclamation of a surface mine.

"Miscellaneous unit" means a hazardous waste management unit
where hazardous waste is treated, stored, or disposed of and
that is not a container, tank, surface impoundment, pile, land
treatment unit, landfill, incinerator, boiler, industrial

furnace, underground injection well with appropriate technical

standards under 40 Code of Federal Regulations, part 146, or
unit eligible for a research, development, and demonstration
permit under section 33-24-06-20.

"Movement" means that hazardous waste transported to a
facility in an individual vehicle.

"Municipality" means a city, county, district, association, or
other public body created by or pursuant to state law and
having Jjurisdiction over disposal of sewage, industrial
wastes, or other wastes.

"New hazardous waste management facility" or "new facility"
means a facility which began operation, or for which
construction commenced, after July 1, 1981. (See also
"existing hazardous waste management facility".)

"New tank system" or "new tank components" means a tank system
or component that will be used for the storage or treatment of
hazardous waste and for which installation has commenced after
July 14, 1986; except, however, for purposes of subdivision b
of subsection 7 of section 33-24-05-106, a new tank system is
one for which construction commences after July 14, 1986.
(See also "existing tank system".)

"Onground tank" means a device meeting the definition of
"tank" in this section and that is situated in such a way that
the bottom of the tank is on the same level as the adjacent
surrounding surface so that the external tank bottom cannot be
visually inspected.

"Onsite" means the same or geographically contiguous property

which may be divided by public or private right of way,
provided the entrance and exit between the properties is at a
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crossroads intersection, and access is by crossing, as opposed
to going along, the right of way. Noncontiguous property
owned by the same person, but connected by a right of way
which that person controls and to which the public does not
have access is also considered onsite property.

"Open burning" means the combustion of any material without
the following characteristics:

a. Control of combustion air to maintain adequate temperature
for efficient combustion;

b. Containment of the combustion reactions in an enclosed
device to provide sufficient residence time and mixing for
complete combustion; and

c. Control of emission of the gaseous combustion products.
(See also "incineration" and "thermal treatment".)

"Operator" means the person responsible for the overall
operation of a facility.

"Owner" means the person who owns a facility or part of a
facility.

"Partial closure" means the closure of a hazardous waste
management unit in accordance with the applicable closure
requirements of chapter 33-24-05 at a facility that contains
other active hazardous waste management units. For example,
partial closure may include the closure of a tank (including
its associated piping and underlying containment systems),
landfill cell, surface impoundment, waste pile, or other
hazardous waste management unit, while other units of the same
facility continue to operate.

"Person" means an individual, trust, firm, Jjoint stock
company, federal agency, corporation (including a government
corporation), partnership, association, state, municipality,
commission, political subdivision of a state, or any
interstate body.

"Personnel™ or "facility personnel" means all persons who work
at, or oversee the operation of, a hazardous waste facility,
and whose actions or failure to act may result in
noncompliance with the requirements of chapter 33-24-05 or 40
CFR part 265, if applicable.

"Pile" means any noncontainerized accumulation of solid,
nonflowing hazardous waste that 1is wused for treatment or
storage.

"Point source" means any discernible, confined, and discrete
conveyance, including any pipe, ditch, channel, tunnel,
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conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, or vessel or other
floating craft, from which pollutants are or may be
discharged. This term does not 1include vreturn flows from
irrigated agriculture.

"Publicly owned treatment works" means any device or system
used in the treatment (including recycliing or reclamation) of
municipal sewage or industrial wastes of a liquid nature which
is owned by this state or a municipality. This definition
includes sewers, pipes, or other conveyances only if they
convey wastewater to a publicly owned treatment works
providing treatment.

"Representative sample" means a sample of a universe or whole,
e.g., waste pile, Tlagoon, or ground water, which can be
expected to exhibit the average properties of the universe or
whole.

"Runoff" means any rainwater, leachate, or other 1liquid that
drains over land from any part of a facility.

"Run-on" means any rainwater, leachate, or other liquid that
drains over land onto any part of a facility.

"Saturated =zone" or "zone of saturation" means that part of
the earth's crust in which all voids are filled with water.

"Sludge" means any solid, semisolid, or liquid waste generated
from a municipal, commercial, or industrial wastewater
treatment plant, water supply treatment plant, or air
pollution control facility exclusive of the treated effluent
from a wastewater treatment plant.

"Small quantity generator" means a generator who generates
less than one thousand kilograms of hazardous waste in a
calendar month.

"Solid waste" means a solid waste as defined in section
33-24-02-02.

"State' means this state.

"Storage" means the holding of hazardous waste at a site for a
temporary period, at the end of which the hazardous waste is
treated, disposed of, or stored elsewhere.

“Sump" means any pit or reservoir that meets the definition of
tank and those troughs or trenches connected to it that serve
to collect hazardous waste for transport to hazardous waste
storage, treatment, or disposal facilities.
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99.

"Surface impoundment" or ‘“impoundment" means a facility or
part of a facility which is a natural topographic depression,
manmade excavation, or diked area formed primarily of earthen
materials (although it may be lined with manmade materials),
which is designed to hold an accumulation of Tiquid wastes or
wastes containing free liquids, and which is not an injection
well.  Examples of surface impoundments are holding, storage,
settling, and aeration pits, ponds, and lagoons.

"Tank" means a stationary device, designed to contain an
accumulation of hazardous waste, which is constructed
primarily of nonearthen materials, e.g., wood, concrete,
steel, or plastic, which provide structural support.

"Tank system" means a hazardous waste storage or treatment
tank and its associated ancillary equipment and containment
system.

"Thermal treatment" means the treatment of hazardous waste in
a device which uses elevated temperatures as the primary means
to change the chemical, physical, or biological character or
composition of the hazardous waste. Examples of thermal
treatment processes are incineration, molten salt, pyrolysis,
calcination, wet air oxidation, and microwave discharge. (See
also "incinerator" and "open burning".)

"Totally enclosed treatment facility" means a facility for the
treatment of hazardous waste which is directly connected to an
industrial production process and which is constructed and
operated in a manner which prevents the release of any
hazardous waste or any constituent thereof into the
environment during treatment. An example is a pipe in which
waste acid is neutralized.

"Transfer facility" means any transportation-related facility
including loading docks, parking areas, storage areas, or
other similar areas where shipments of hazardous waste are
held during the normal course of transportation.

"Transportation" means the movement of hazardous wastes by
air, rail, highway, or water.

"Transport vehicle" means a motor vehicle or railcar used for
the transportation of cargo by any mode. Each cargo-carrying
body (trailer, railroad freight car, etc.) is a separate
transport vehicle.

"Transporter® means a person engaged in the offsite
transportation of hazardous waste by air, rail, highway, or
water.

"Treatability study" means a study in which a hazardous waste

is subjected to a treatment process to determine:

110



98~ 100.

+63-105.

a. Whether the waste is amenable to the treatment process;

b. What pretreatment (if any) is required;

c. The optimal process conditions needed to achieve the
desired treatment;

d. The efficiency of a treatment process for a specific waste
or wastes; or

e. The characteristics and volumes of residuals from a
particular treatment process.

Also included in this definition for the purpose of
subsections 5 and 6 of section 33-24-02-04 exemptions are
liner compatibility, corrosion, and other material
compatibility studies and toxicological and health effect
studies. A "treatability study" is not a means to
commercially treat or dispose of hazardous waste.

"Treatment" means any method, technique, or process, including
neutralization, designed to change the physical, chemical, or
biological character or composition of any hazardous waste so
as to neutralize such waste, or so as to recover energy or
material resources from the waste, or so as to render such
waste nonhazardous, or less hazardous; safer to transport,
store, or dispose of; or amenable for recovery, amenable for
storage, or reduced in volume.

"Treatment zone" means a soil area of the unsaturated zone of
a land treatment unit within which hazardous constituents are
degraded, transformed, or immobilized.

"Underground dinjection" means the subsurface emplacement of
fluids through a bored, drilled, or driven well; or through a
dug well, where the depth of the dug well is greater than the
largest surface dimension. (See also "injection well".)

"Underground tank" means a device meeting the definition of
"tank" in this section whose entire surface area is totally
below the surface of and covered by the ground.

"Unfit for use tank system" means a tank system that has been
determined through an integrity assessment or other inspection
to be no longer capable of storing or treating hazardous waste
without posing a threat of release of hazardous waste to the
environment.

"United States" means the fifty states, the District of
Columbia, the commonwealth of Puerto Rico, the Virgin Islands,
Guam, American Samoa, and the commonwealth of the northern
Mariana Islands.
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History:

"Unsaturated zone" or 'zone of aeration" means the zone
between the land surface and the water table.

"Uppermost aquifer" means the natural geologic formation
nearest the natural ground surface that is an aquifer, as well
as lower aquifers that are hydraulically interconnected with
this aquifer within the facility's property boundary.

"Vessel" includes every description of watercraft, used or
capable of being used as a means of transportation on the
water.

"Wastewater treatment unit" means a device which:

a. Is part of a wastewater treatment facility which is
subject to regulation under either section 402 or 307(b)
of the Clean Water Act;

b. Receives and treats or stores an influent wastewater which
is a hazardous waste as identified in section 33-24-02-03,
or generates and accumulates a wastewater treatment siudge
which is a hazardous waste as defined in section
33-24-02-03, or treats or stores a wastewater treatment
sludge which is a hazardous waste as defined in section
33~-24-02-03; and

c. Meets the definition of tank or tank system.

"Water (bulk shipment)" means the bulk transportation of
hazardous waste which is loaded or carried onboard a vessel
without containers or labels.

"Well" means any shaft or pit dug or bored into the earth,
generally of a cylindrical form and often walled with bricks
or tubing to prevent the earth from caving in.

"Well injection". (See "underground injection".)

"Zone of engineering control" means an area under the control
of the owner/operator that, upon detection of a hazardous
waste release, can be readily cleaned up prior to the release
of hazardous waste or hazardous constituents to ground water
or surface water.

Effective January 1, 1984; amended effective October 1, 1986;

December 1, 1988; December 1, 1991.
General Authority: NDCC 23-20.3-03
lLaw Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-01-05. References. When wused in this article, the
following publications are incorporated by reference:
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History:

"ASTM Standard Test Methods for Flash Point of Liquids by
Setaflash Closed Tester", ASTM Standard D-3278-78, available
from the American society for testing and materials, 1916 Race
Street, Philadelphia, Pennsylvania 19103,

"ASTM Standard Test Methods for Flash Point by Pensky-Martens
Closed Tester," ASTM Standard D-93-79 or D-93-80, available
from the American society for testing and materials, 1916 Race
Street, Philadelphia, Pennslyvania 19103.

"Flammable and Combustible Liquids Code" (1977 or 1981),
avajlable from the national fire protection association, 470
Atlantic Avenue, Boston, Massachusetts 02210.

"Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods", environmental protection agency publication SW-846
264615 2027833228 on a subscription basist (Jlatest editijon

and updates).

Effective January 1, 1984; amended effective October 1, 1986;

December 1, 1988; December 1, 1991.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-01-08. Petitions to amend chapter 33-24-02 to exclude a
waste produced at a particular facility.

1.

Any person seeking to exclude a waste at a particular
generating facility from the 1lists 1in sections 33-24-02-15
through 33-24-02-18 may petition for a regulatory amendment
under this section and section 33-24-01-06. To be successful:

a. The petitioner must demonstrate to the satisfaction of the
department that the waste produced by a particular
generating facility does not meet any of the criteria
under which the waste was listed as a hazardous or an
acutely hazardous waste; and

b. Based on a complete application, the department must
determine, where it has a reasonable basis to believe that
factors (including additional constituents) other than
those for which the waste was listed could cause the waste
to be a hazardous waste, that such factors do not warrant
retaining the waste as a hazardous waste. A waste which
is so excliuded, however, still may be a hazardous waste by
operation of sections 33-24-02-10 through 33-24-02-14.

The procedures in this section and section 33-24-01-06 may
also be used to petition the department for a regulatory
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amendment to exclude waste from paragraph 2 of subdivision b
of subsection 15 or from of section 33-24-02-03 or subsection
3 of section 33-24-02-03, a waste which is described in those
these sections and is either a waste listed in chapter
3324025 contxins a waste Iisted in chapter 3324625 or +=
derived from a waste 3Iisted +in chapter 332462 sections
33-24-02-15 through 33-24-02-18, or is derived from a waste
listed in sections 33-24-02-15 through 33-24-02-18. This
exclusion may only be issued for a particular generating,
storage, treatment, or disposal facility. The petitioner must
make the same demonstration as required by subsection 1 of
this sections except that where. Where the waste is a mixture
of solid waste and one or more listed hazardous wastes or is
derived from one or more hazardous wastes, +he petitionerts
this demonstration may must be made with respect to each
constituwent tisted waste or the waste mixture as a whole;
analysis must be conducted for not only those constituents for
which the Tisted waste contained in the mixture was listed as
hazardous, but also for factors (including additional
constitutents) that could cause the waste mixture to be a
hazardous waste. A waste which is so excluded may still be a
hazardous waste by operation of sections 33-24-02-10 through
33-24-02-14.

If the waste 1is 1listed with codes "I", "C", "R", or "E" in
sections 33-24-02-15 through 33-24-02-18:

a. The petitioner must show that the waste does not exhibit
the relevant characteristics for which the waste was
listed as defined in sections 33-24-02-11, 33-24-02-12,
33-24-02-13, or 33-24-02-14 using any applicable methods

prescribed therein. The petitioner also must show that
the waste does not exhibit any of the other
characteristics defined in sections  33-24-02-11,

33-24-02-12, 33-24-02-13, or 33-24-02-14 using any
applicable methods prescribed therein.

b. Based on a complete application, the department must
determine, where it has a reasonable basis to believe that
factors (including additional constituents) other than
those for which the waste was Tisted could cause the waste
to be a hazardous waste, that such factors do not warrant
retaining the waste as a hazardous waste. A waste which
is so excluded, however, still may be a hazardous waste by
operation of sections 33-24-02-10 through 33-24-02-14.

If the waste is listed with code "T" in sections 33-24-02-15
through 33-24-02-18:

a. The petitioner must demonstrate that the waste:

(1) Does not contain the constituent or constituents (as
defined in appendix IV of chapter 33-24-02) that
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d.

caused the department to list the wastes, using the
appropriate test methods prescribed in appendix III
of chapter 33-24-02; or :

(2) Containing one or more of the hazardous constituents
(as defined in appendix IV of chapter 33-24-02) that
caused the department to 1ist the waste, does not
meet the criterion of subdivision ¢ of subsection 1
of section 33-24-02-09 when considering the factors
used by the department in paragraphs 1 through 11 of
subdivision ¢ of subsection 1 of section 33-24-02-09
under which the waste was listed as hazardous; and

Based on a complete application, the department must
determine where they have a reasonable basis to believe
that factors (including additional constituents) other
than those for which the waste was listed could cause the
waste to be a hazardous waste, that such factors do not
warrant retaining the waste as a hazardous waste; and

The petitioner must demonstrate that the waste does not
exhibit any characteristics defined in sections
33-24-02-11, 33-24-02-12, 33-24-02-13, and 33-24-02-14.

A waste which 1is so excluded, however, still may be a
hazardous waste by operation of sections 33-24-02-10
through 33-24-02-14.

If the waste is Tlisted with the code "H" 1in sections
33-24-02-15 through 33-24-02-18:

a.

The petitioner must demonstrate that the waste does not
meet the criterion of subdivision d of subsection 1 of
section 33-24-02-09; and

Based on a complete application, the department must
determine where it has a reasonable basis to believe that
additional factors (including additional constituents)
other than those for which the waste was 1listed could
cause the waste to be a hazardous waste, that such factors
do not warrant retaining the waste as a hazardous waste;
and

The petitioner must demonstrate that the waste does not
exhibit any of the characteristics defined 1in sections
33-24-02-11, 33-24-02-12, 33-24-02-13, and 33-24-02-14
using any applicable methods prescribed therein.

A waste which 1is so excluded, however, still may be a
hazardous waste by operation of sections 33-24-02-10
through 33-24-02-14.

Reserved for 1isting radioactive wastes.
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Reserved for listing infectious wastes.

Demonstration samples must consist of enough representative
samples, but in no case less than four samples, taken over a
period of time sufficient to represent the variability or the
uniformity of the waste.

Each petition must include, in addition to the information
required by subsection 2 of section 33-24-01-06:

a. The name and address of the laboratory facility performing
the sampling or tests of the wastes;

b. The names and qualifications of the persons sampling and
testing the wastes;

c. The dates of sampling and testing;
d. The location of the generating facility;

e. A description of the manufacturing processes or other
operations and feed materials producing the waste and an
assessment of whether such processes, operations, or feed
materials can or might produce a waste that is not covered
by the demonstration;

f. A description of the waste and an estimate of average and
maximum monthly and annual quantities of waste covered by
the demonstration;

g. Pertinent data on and discussion of the factors delineated
in the respective criterion for listing a hazardous waste
where the demonstration 1is based on the factors in
subdivision ¢ of subsection 1 of section 33-24-02-09;

h. A description of the methodologies and equipment used to
obtain the representative sample;

i. A description of the sample handling and preparation
techniques, including techniques used for extraction,
containerization, and preservation of the sample;

J. A description of the tests performed (including results);

k. The names and model numbers of the instruments used in
performing the tests; and

1. The following statement signed by the generator of the
waste or the generator's authorized representative:

I certify under penalty of law that I have personally

examined and am familiar with the information submitted in
this demonstration and all attached documents, and that,
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based on my inquiry of those individuals immediately
responsible for obtaining the information, I believe that
the submitted information is true, accurate, and complete.
I am aware that there are significant penalties for
submitting false information, including the possibility of
fine and imprisonment.

10. After receiving a petition for an exclusion, the department
may request any additional information which it may reasonably
require to evaluate the petition.

11. An exclusion will only apply to the waste generated at the
individual facility covered by the demonstration and will not
apply to wastes from any other facility.

12. The department may exclude only part of the waste for which
the demonstration is submitted where it has reason to beljeve
that variability of the waste justifies a partial exclusion.

History: Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1988; December 1, 1991.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-01-13. Additional regulation of certain hazardous waste
recycling activities on a case-by-case basis. The department may decide
on a case-by-case basis that persons accumulating or storing the
recyclable materials described in paragraph 4 of subdivision b of
subsection 1  of section  33-24-02-06 should be regulated under
subsections 2 and 3 of section 33-24-02-06. The basis for this decision
is that the materials are being accumulated or stored in a manner that
does not protect human health and the environment because the materials
or their toxic constituents have not been adequately contained, or
because the materials being accumulated or stored together are
incompatible. In making this decision, the department will consider the
following factors:

1. The types of materials accumulated or stored and the amounts
accumulated or stored;

2. The method of accumulation or storage;

3. The Tlength of time the materials have been accumulated or
stored before being reclaimed;

4. Whether any contaminants are being released 1into the
environment or are likely to be so released; and

5. Other relevant factors. The procedures for this decision are
set forth in section 33-24-01-14 of this chapter.
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History: Effective October 1, 1986; amended effective December 1, 1988;
December 1, 1991.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-01-14. Procedures for case-by-case regulation of hazardous
waste recycling activities. The department will use the following
procedures when determining whether to regulate hazardous waste
recycling activities described in paragraph 4 of subdivision b of
subsection 1 of section  33-24-02-06 under the provisions of
subsections 2 and 3 of section 33-24-02-06 rather than under the
provisions of section 33-24-05-230:

1. If a generator is accumulating the waste, the department will
issue a notice setting forth the factual basis for the
decision and stating that the person must comply with the
applicable requirements of chapter 33-24-03. The notice will
become final within thirty days, unless the person served
requests a public hearing to challenge the decision. Upon
receiving such a request, the department will hold a public
meeting and will provide notice of the hearing to the public
and allow public participation at the hearing. The department
will issue a final order after the hearing stating whether or
not compliance with chapter 33-24-03 is required. The order
becomes effective thirty days after serving the decision
unless the department specifies a later date or uniess review
by the department is requested. The order may be appealed to
the department by any person who participated in the public
hearing. The department may choose to grant or to deny the
appeal. Final department action occurs when a final order is
issued and department review procedures are exhausted.

2. If the person is accumulating the recyclable materials at a
storage facility, the notice will state that the person must
obtain a permit in accordance with all applicable provisions
of chapters 33-24-06 and 33-24-07. The owner or operator of
the facility must apply for a permit within no less than sixty
days and no more than six months of notice, as specified in
the notice. If the owner or operator of the facility wishes
to challenge the department's decision, the owner or operator
may do so in his or her permit application, in a public
hearing held on the draft permit, or in comments filed on the
draft permit, or on the notice of intent to deny the permit.
The fact sheet accompanying the permit will specify the
reasons for the department's determination. The question
whether the department's decision was proper will remain open
for consideration during the public comment period discussed
under chapter 33-24-07 and in any subsequent hearing.

History: Effective October 1, 1986; amended effective December 1, 1988;
December 1, 1991.
General Authority: NDCC 23-20.3-03
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Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-01-15. Variances. The department may, on a case-by-case
basis, grant a variance from this article upon such conditions and
within such time limitations as it may prescribe provided it is no less
stringent than the federal regulations, 40 CFR parts 260 through 278
281.

History: Effective December 1, 1988; amended effective December 1,
1991.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-01-16. Availability of information. All records related to
this article not specifically protected by state or federal Taw must be
made available to the public in accordance with the following

provisions:

1. Definitions. For the purposes of this article:

a. "Record" means any document, writing, photograph, sound or
magnetic recording, drawing, or other similar thing by
which information has been preserved, from which the
information can be retrieved and copied, and which is,
was, or is alleged to be possessed by the department. The
term includes informal writings (such as drafts and the
1ike) and alse includes information preserved in a form
which must be translated or deciphered by machine in order
to be intelligible to humans. The term includes documents
and the Jike which were created or acquired by the
department, its predecessors, 1its officers, and its
employees by use of state funds or in the course of
transacting official business. However, the term does not
include materials which are legally owned by a department
officer or employee 1in his or her purely personal
capacity. Nor does the term include materials published
by nonstate organizations which are readily available to
the public, such as books, Jjournals, and periodicals
available through reference libraries, even 1if such
materials are in the department's possession.

b. "Reguest" means a request to inspect or obtain a copy of
one or more records.

c. "Requester" means any person who has submitted a request
to the department.

2. Requests to which this section applies.
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a. This section applies to any written request received by
the department whether or not it cites this availability
of information section.

b. Any written request to the department for existing records
prepared by the department for routine public
distribution, e.g., pamphlets, copies of speeches, press
releases, and educational materials must be honored. No
individual determination is necessary in such cases, since
preparation of the records for routine public distribution
itself constitutes a determination that the records are
available to the public.

Requests which do not reasonably describe records sought. The

department will make every reasonable effort to assist in the
identification and description of records sought and to assist
the requester in formulating his request. If a request is
described in general terms (e.g., all records having to do
with a certain area), the department may communicate with the
requester (by telephone when practicable) with a view toward
reducing the administrative burden of processing a broad
request and minimizing the fees payable by the requester.
Such attempts will not be wused as a means to discourage
requests, but rather as a means to help identify more
specificity the records actually sought.

Time allowed for issuance of initial determination.

a. Except as otherwise provided in this section, not later
than the tenth working day after the date of receipt of a
request for records, the department shall issue a written
determination to the requester stating which of the
requested records will, and which will not, be released
and the reason for any denial of a request. If the
records are not known to exist or are not in the
department's possession, the department shall so inform
the requester. To the extent requested records which are
in the department's possession are published by the
department, the response may inform the requester that the
records are available for inspection and where copies can
be obtained.

b. The period of ten working days must be measured from the
date the request is first received and logged into the

department.

c. There must be excluded from the period of ten working days
{or any extension thereof) any time which elapses between
the date that a requester is notified by the department
that his request does not reasonably identify the records
sought, and the date that the requester furnishes a
reasonable identification.
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There must be excluded from the period of ten working days

(or any extension thereof) any time which elapses between
the date that a requester is notified by the department
that prepayment or assurance of payment of fees is
required, and the date the requester pays (or makes
suitable arrangements to pay) such charges.

The department may extend the basic ten-day period

established under subdivision a by a period not to exceed

ten additional working days, by furnishing written notice
to the requester within the basic ten-day period, stating
the reasons for such extension and a date by which the
office expects to be able to issue a determination. The
period may be so extended only when absolutely necessary,
only for the period required, and only when one or more of
the following unusual circumstances require the extension:

(1) There 1is a need to search and collect the requested
records from field facilities or other establishments
that are separate from the office processing the

request;

(2) There is a need to search for, collect, and
appropriately examine a voluminous amount of separate
and distinct records which are demanded in a single

request; or

(3) There dis a need for consultation, which must be
conducted with all practicable speed, with another
division having a substantial interest 1in the
determination of the request.

Failure of the department to issue a determination within

the ten-day period or any authorized extension constitutes
final department action which authorizes the reguester to
commence an action in an appropriate state district court
to obtain the records.

5. Initial denials of requests.

a.

An initial denial of a request may be issued only for the

following reasons:

(1) The records requested are specifically protected by
state or federal law; or

(2) The records are deemed enforcement-sensitive.

Each initial determination which denies, in whole or in

part, a request for one or more existing located records
must state that the requester may appeal the initial

. denial by sending a written appeal to the department

within thirty days of receipt of the determination.
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Appeals from initial denials - Manner of making.

a. Any person whose request for one or more existing, located
department records has been denied, in whole or in part,
by an initial determination may appeal that denial by
addressing a written appeal to the department.

b. An appeal should be majled no later than thirty calendar
days after the date the requester received the 1initial
determination on the request. An untimely appeal may be
treated either as a timely appeal or as a new reguest.

c. The appeal Tetter must contain a reference to the regard
line, the date of initial determination, and the name and
address of the person who issued the initial denial. The
appeal letter must also indicate which of the records to
which access was denied are the subjects of the appeal.

Appeal determination - By whom made. The department's legal

counsel shall make one of the following Tlegal determinations
in connection with an appeal from the initial denial of a
reguest for an existing, located record:

a. The record must be disclosed;

b. The record must not be disclosed because a statute or
a provision of this section so requires; or

c. The record is exempt from mandatory disclosure but

legally may be disclosed as a matter of department
discretion.

Contents of determination denying appeal. A determination

denying an appeal from an initial denial must be in writing,
must state which of the exemptions apply to each requested
existing record, and must state the reasons for denial of the

appeal. A denial determination must also state the name and
position of the department employee who directed that the
appeal be denied. Such a determination must further state

that the person whose request was denied may obtain de novo
judicial review of the denial by complaint filed with the
district court of the United States in the district 1in which
the complainant resides, or in which the department's records
are located. However, no determination denying an appeal may
reveal the existence or nonexistence of records if identifying
the mere fact of the existence or nonexistence of those
records would reveal confidential business information,
confidential personal information, or a confidential
investigation. Instead of identifying the existence or
nonexistence of the records, the determination must state that
the appeal 1is denied because either the records do not exist
or they are exempt from mandatory disclosure.
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9.

Time allowed for issuance of appeal determination.

a. Except as otherwise provided in this section, not later

than the twentieth working day after the date of receipt
of the informational request of an appeal from an initijal
denial of a request for records, the department's Tlegal
counsel shall issue a written determination stating which
of the requested records (as to which an appeal was made)
shall be disclosed and which shall not be disclosed.

b. The period of twenty working days must be measured from

the date an appeal is first received by the department.

c. The department's 1legal counsel may extend the basic

twenty-day period established under subdivision a by a
period not to exceed ten additional working days, by
furnishing written notice to the requester within the
basic twenty-day period stating the reason for such
extension and the date by which the office expects to be
able to issue a determination. The period may be so
extended only when absolutely necessary, only for the
period required, and only when one or more of the
following unusual circumstances require the extension:

(1) There is a need to search for and collect the records
from field facilities or other establishments that
are separate from the office processing the appeal;

(2) There is need to search for, collect, and
appropriately examine a voluminous amount of separate
and distinct records which are demanded in a single

reguest; or

(3) There is a need for consultation, which must be
conducted with all practicable speed, with another
division having a substantial interest in the
determination of the request.

d. No extension of the twenty-day period shall be issued
under subdivision ¢ which would cause the total of all
such extensions to exceed ten working days.

10. Failure to decide on appeal by deadline. Fajlure to decide if
an appealed record must be disclosed by the deadline imposed
in this section constitutes final agency action and the
requester's right to judicial review.

11. Fees - Payments - Waiver.

a. Fees will be charged requesters for searching for and

producing requested records in accordance with department
policy.
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b. Reduction or waiver of fee. The fee chargeable under
department policy must be reduced or waived by the
department if the department determines that a waiver or
reduction of the fee is in the public interest because
furnishing the information can be considered as primarily
benefiting the general public. Reduction or waiver of
fees must be considered (need not necessarily be granted)
in connection with each request from a representative of
the press or other communications medium or from a public
interest group.

History: Effective December 1, 1991.
General Authority: NDCC 23-30.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-03. Definition of hazardous waste.

1. A solid waste, as defined in section 33-24-02-02, is a
hazardous waste if:

a. It 1is not excluded from regulation as a hazardous waste
under subsection 2 of section 33-24-02-04; and

b. It meets any of the following criteria:

(1) It exhibits any of the characteristics of hazardous
waste identified in this chapter sections 33-24-02-10
through 33-24-02-14 except that any mixture of a
waste from the extraction, beneficiation, and
processing of ores and minerals excluded under
subdivision g of subsection 2 of section 33-24-02-04
and any other solid waste exhibiting a characteristic
of hazardous waste under sections 33-24-02-10 through
33-24-02-14 only if it exhibits a characteristic that
would not have been exhibited by the excluded waste
alone if such mixture had not occurred or if it
continues to exhibit any of the characteristics
exhibited by the nonexcluded wastes prior to mixture.
Further, for the purposes of applying the extraction
procedure toxicity characteristic to such mixtures,
the mixture is also a hazardous waste if it exceeds
the maximum concentration for any contaminant listed
in table 1 to section 33-24-02-14 that would not have
been exceeded by the excluded waste alone if the
mixture had not occurred or if it continues to exceed
the maximum concentration for any contaminant
exceeded by the nonexempt waste prior to the mixture.

(2) It 1is 1listed in this chapter and has not been
excluded from the 1lists in this chapter under
sections 33-24-01-06 and 33-24-01-08.
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(3)

(4)

It is a mixture of a solid waste and a hazardous
waste that 1is listed in +this chapter sections
33-24-02-15 through 33-24-02-18 solely because it
exhibits one or more of the characteristics of
hazardous waste identified in this chapter sections
33-24-02-10 through 33-24-02-14, unless the resulting
resultant mixture no longer exhibits any
characteristic of hazardous waste identified in <+this
chapter sectjons 33-24-02-10 through 33-24-02-14 or
unless the solid waste is excluded from regulation
under  subdivision g of subsection 2 of section
33-24-02-04 and the resultant mixture no longer
exhibits any characteristic of hazardous waste
identified in sections 33-24-02-10 through
33-24-02-14 for which the hazardous waste listed in
sections 33-24-02-15 through 33-24-02-18 was Tisted.

It is a mixture of solid waste and one or more
hazardous wastes listed in this chapter and has not
been excluded from this paragraph under sections
33-24-01-06 and 33-24-01-08; however, the following
mixtures of solid wastes and hazardous wastes listed
in this chapter are not hazardous wastes (except by
application of paragraph 1 or 2 of subdivision b of
subsection 1) if the generator can demonstrate that
the mixture consists of wastewater the discharge of
which is subject to regulation under subsections 18
and 19, or 25 of North Dakota Century Code section
61-28-04 (including wastewater at the facilities
which have eliminated the discharge of wastewater)
and:

(a) One or more of the following spent solvents
listed in  section 33-24-02-16 - carbon
tetrachloride, tetrachloroethylene,
trichloroethylene - provided that the maximum
total weekly usage of these solvents (other than
the amounts that can be demonstrated not to be
discharged to wastewater) divided by the average
weekly flow of wastewater into the headworks of

the facility's wastewater treatment or
pretreatment system does not exceed one part per
million;

(b) One or more of the following spent solvents

1isted in section 33-24-02-16 - methylene
chloride, 1,1,1-trichioroethane, chlorobenzene,
o-dichlorobenzene, cresols, cresylic acid,

nitrobenzene, toluene, methyl ethyl ketone,
carbon disulfide, isobutanol, pyridine, spent
chlorofluorocarbon solvents - provided that the
maximum total weekly usage of these solvents
(other than the amounts that can be demonstrated
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not to be discharged to wastewater) divided by
the average weekly flow of wastewater into the
headworks of the facility's wastewater treatment
or pretreatment system does not exceed
twenty-five parts per million;

(c) One of the following wastes listed in section
33-24-02-17 - heat exchanger bundle cleaning
sludge from the petroleum refining industry
(environmental protection agency hazardous waste
number K050);

(d) A discarded chemical commercial product, or
chemical intermediate listed in section
33-24-02-18, arising from de minimus losses of
these materials from manufacturing operations in
which these materials are used as raw materials
or are produced in the manufacturing process.
For purposes of this subparagraph, "de minimus"
losses include those from normal material
handling operations, e.g., spills from the
unloading or transfer of materials from bins or
other containers and leaks from pipes, valves,
or other devices used to transfer materials;
minor Tleaks of process equipment, storage tanks
or containers; leaks from well-maintained pump
packings and seals; sample purgings; relief
device discharges; discharges from safety
showers and rinsing and cleaning of personal
safety equipment; and rinsate from empty
containers or from containers that are rendered
empty by that rinsing; or

(e) Wastewater resulting from laboratory operations
containing toxic (T) wastes listed 1in this
chapter, provided that the annualized average
flow of laboratory wastewater does not exceed
one percent of total wastewater flow into the
headworks of the facility's wastewater treatment
or pretreatment system, or provided the wastes
combined annualized average concentration does
not exceed one part per million in the headworks
of the facility's wastewater treatment or
pretreatment facility. Toxic (T) wastes used in
laboratories that are demonstrated not to be
discharged to wastewater are not to be included
in this calculation,

2. A solid waste which 1is not excluded from regulation under

subdivision a of subsection 1 becomes a hazardous waste when
any of the following events occur:
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In the case of a waste listed in this chapter, when the
waste first meets the l1isting description set forth in
this chapter.

In the case of a mixture of solid waste and one or more
listed hazardous wastes, when a hazardous waste listed in
this chapter is first added to the solid waste.

In the case of any other waste (including a waste
mixture), when the waste exhibits any of the
characteristics identified in this chapter.

3. Unless and until it meets the criteria of subsection 4:

a.

b.

4. Any

A hazardous waste will remain a hazardous waste.
Except as otherwise provided in paragraph 2:

(1) Any solid waste generated from the treatment,
storage, or disposal of a hazardous waste, including
any sludge, spill residue, ash, emission control
dust, or leachate (but not including precipitation
runoff) is a hazardous waste. (However, materials
that are reclaimed from solid wastes and that are
used beneficially are not solid wastes and hence are
not hazardous wastes under this provision unless the
rectaimed material s burned for energy recovery or
used in a manner constituting disposal.)

(2) The following solid wastes are not hazardous even
though they are generated from the treatment,
storage, or disposal of a hazardous waste, unless
they exhibit one or more of the characteristics of
hazardous waste:

(a) Waste pickle 1liquor sludge generated by lime
stabilization of spent pickle Tliquor from the
iron and steel industry (SIC codes 331 and 332).

(b) Wastes from burning any of the materials
exempted from regulation by paragraph 4, 6, 7,
or 8 of subdjvision ¢ of subsection 1 of section
33-24-02-06.

solid waste described in subsection 3 is not a hazardous

waste if it meets the following criteria:

a.

In the case of any solid waste, it does not exhibit any of
the characteristics of hazardous waste identified in this
chapter; or

In the case of a waste which is a listed waste under this
chapter, contains a waste listed in this chapter or is
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History:

derived from a waste listed in this chapter, it also has
been excliuded from subsection 3 under sections 33-24-01-06
and 33-24-01-08.

Dilution prohibited. No generator, transporter, handler, or
owner or operator of a treatment, storage, or disposal
facility may in any way dilute a waste to achieve compliance
with this article.

Effective January 1, 1984; amended effective October 1, 1986;

December 1, 1988; December 1, 1991.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-04. Exclusions.

1.

Materials which are not solid wastes. The following materials
are not solid wastes for the purpose of this chapter:

a. Domestic sewage and any mixture of domestic sewage and
other wastes that passes through a sewer system to a
publicly owned treatment works for treatment. "Domestic
sewage" means untreated sanitary wastes that pass through
a sewer system.

b. Industrial wastewater discharges that are point source
discharges subject to regulation under subsections 18 and
19 of North Dakota Century Code section 61-28-04.
(Comment: This exclusion applies only to the actual point
source discharge. It does not exclude industrial
wastewaters while they are being collected, stored, or
treated before discharge, nor does it exclude sludges that
are generated by industrial wastewater treatment.)

¢. Irrigation return flows.

d. Source, special nuclear or byproduct material as defined
by the Atomic Energy Act of 1954, as amended [42 U.S.C.
2011 et seq.].

e. Materials subjected to in situ mining techniques which are
not removed from the ground as part of the extraction
process.

f. Pulping liquors (i.e., black liquor) that are reclaimed in
a pulping liquor recovery furnace and then reused in the
pulping process, unless it is accumulated speculatively as
defined in subsection 3 of section 33-24-02-01.

g. Spent sulfuric acid used to produce virgin sulfuric acid,

unless it is accumulated speculatively as defined in
subsection 3 of section 33-24-02-01.
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Secondary materials that are reclaimed and returned to the
original process or processes in which they were generated
where they are reused in the production process provided:

(1) Only tank storage is involved, and the entire process
through completion of reclamation is closed by being
entirely connected with pipes or other comparable
enclosed means of conveyance;

(2) Reclamation does not involve controlled flame
combustion (such as occurs in boilers, industrial
furnaces, or incinerators);

(3) The secondary materials are never accumulated in such
tanks for over twelve months without being reclaimed,
and

(4) The reclaimed material is not used to produce a fuel,
or used to produce products that are used in a manner
constituting disposal.

2. Solid wastes which are not hazardous wastes. The following
solid wastes are not hazardous wastes:

a.

Household waste, including household waste that has been
collected, transported, stored, ‘treated, disposed,
recovered, e.g., refuse-derived fuel, or reused.
"Household waste" means any waste material (including
garbage, trash, and sanitary wastes in septic tanks)
derived from households (including single and multiple
residences, hotels, and motels), bunkhouses, ranger
stations, crew quarters, campgrounds, picnic grounds, and
day-use recreation areas). A resource recovery facility
managing municipal solid waste may not be deemed to be
treating, storing, disposing of, or otherwise managing
hazardous wastes for the purpose of regulation under this
article, if such facility:

(1) Receives and burns only:

(a) Household waste (from single and multiple
dwellings, hotels, motels, and other residential
sources); and

(b) Solid waste from commercial or industrial
sources that does not contain hazardous waste;
and

(2) Such facility does not accept hazardous wastes and
the owner or operator of such facility  has
established contractual requirements or  other
appropriate notification or inspection procedures to
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assure that hazardous wastes are not received at or
burned in such facility.

Sotid wastes generated by any of the following and which
are returned to the soils as fertilizers:

(1) The growing and harvesting of agricultural crops.
(2) The raising of animals, including animal manures.
Mining overburden returned to the minesite.

Fly ash waste, bottom ash waste, slag waste, and flue gas
emission control wastes generated primarily from the
combustion of coal or other fossil fuels.

Drilling fluids, produced waters, and other wastes
associated with the exploration, development, or
production of <crude oil, natural gas, or geothermal
energy.

The following chromium-containing wastes:

(1) Wastes which fail the test for the characteristic of
EP toxicity because chromium is present or are listed
in this chapter due to the presence of chromium,
which do not fail the test for the characteristic of
EP toxicity for any other constituent or are not
listed due to the presence of any other constituent,
and which do not fail the test for any other
characteristic, if it is shown by a waste generator
or by waste generators that:

(a) The chromium 1in the waste is exclusively (or
nearly exclusively) trivalent chromium;

(b) The waste 1is generated from an industrial
process which uses trivalent chromium
exclusively (or nearly exclusively) and the
process does not generate hexavalent chromium;
and

(c) The waste is typically and frequently managed in
nonoxidizing environments.

(2) Specific wastes which meet the standard of
paragraph 1 (so long as they do not fail the test for
the characteristic of EP toxicity, and do not fail
the test for any other characteristics) are:

(a) Chrome (blue) trimmings, chrome (blue) shavings,

sewer screenings, and wastewater treatment
sludges, generated by the following
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subcategories of the leather tanning and
finishing industry: hair pulp/chrome
tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; retan/wet finish; no
beamhouse; through-the-blue; and shearling.

(b) Buffing dust generated by the following
subcategories of the leather tanning and
finishing industry: hair pulp/chrome
tan/retan/wet finish; hair save/chrome
tan/retan/wet  finish; retan/wet finish; no
beamhouse; through-the-blue.

(c) Wastewater treatment sludges generated by the
following subcategories of the Tleather tanning
and finishing industry: hair pulp/chrome
tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; and through-the-blue.

(d) Waste scrap Tleather from the leather tanning
industry, the shoe manufacturing industry, and
other Tleather product manufacturing industries.

(e) Wastewater treatment sludges from the production
of ‘Ti0, pigment using chromium-bearing ores by

the chloride process.

Solid waste from the extraction, beneficiation, and
processing of ores and minerals (including coal),
including phosphate rock and overburden from the mining of
uranium ore. For purposes of subdivision g of
subsection 2 of section 33-24-02-04, beneficiation of ores
and minerals is restricted to the following activities:
crushing; grinding; washing; dissolution; crystallization;

filtration; sorting; sizing; drying; sintering;
pelletizing; briquetting; calcining to remove water or
carbon dioxide, or both; roasting, autoclaving, or

chlorination, or a combination thereof, in preparation for
leaching (except where the roasting, autoclaving, or
chlorination, or a combination thereof, leaching sequence
produces a final or intermediate product that does not
undergo further beneficiation or processing), gravity
concentration; magnetic separation; electrostatic
separation; flotation; ion exchange; solvent extraction;
electrowinning; precipitation; amalgamation; and heap,
dump, vat, tank, and in situ leaching. For the purposes
of subdivision g of subsection 2 of section 33-24-02-04,
solid waste from the processing of ores and minerals will
include only the following wastes, until the environmental
protection agency completes a report to Congress and a
regulatory determination under ultimate regqulatory status:

(1) Slag from primary copper processing;
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(2)

Slag from primary lead processing;

(3) Red and brown muds from bauxite refining;
(4) Phosphogypsum from phosphoric acid production;
(5) Slag from elemental phosphorous production;
(6) Gasifier ash from coal gasification;
(7) Process wastewater from coal gasification;
(8) Calcium sulfate wastewater treatment plant sludge
from primary copper processing;
(9) Slag tailings from primary copper processing;
(10) Fluorogypsum from hydrofluoric acid production;
(11) Process wastewater from hydrofluoric acid production;
(12) Air pollution control dust or sltudge from iron blast
furnaces;
(13) Iron blast furnace slag;
{14) Treated residue from roasting or leaching of chrome
ore;
{(15) Process wastewater from primary magnesium processing
by the anhydrous process;
(16) Process wastewater from phosphoric acid production;
(17) Basic oxygen furnace and open hearth furnace air
poliution control dust or sludge from carbon steel
production;
(18) Basic oxygen furnace and open hearth furnace slag
from carbon steel production;
(19) Chloride process waste solids from titanium
tetrachloride production; and
(20) Slag from primary zinc processing.

Cement kiln dust waste.

Solid waste which consists of discarded wood or wood
products which fails the test for the characteristic of EP
toxicity and which is not a hazardous waste for any other
reason, if the waste is generated by persons who wutilize
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the arsenical-treated wood and wood products for these
materials intended end use.

Hazardous wastes which are exempted from certain regulations.
A hazardous waste which is generated in a product or raw
material storage tank, a product or raw material transport
vehicle or vessel, a product or raw material pipeline, or in a
manufacturing process unit or an associated non-waste-
treatment-manufacturing unit 1is not subject to regulation
under chapters  33-24-03  through 33-24-07 or to the
notification requirements until it exits the unit in which it
was generated, unless the unit is a surface impoundment, or
unless the hazardous waste remains 1in the unit more than
ninety days after the unit ceases to be operated for
manufacturing, or for storage or transportation of product or
raw materials.

Samples.

a. Except as provided in subdivision b, a sample of solid
waste or a sample of water, soil, or air, which is
collected for the sole purpose of testing to determine its
characteristics or composition, is not subject to any
requirements of this chapter or chapters 33-24-03 through
33-24-07 or to the notification requirements when:

(1) The sample 1is being transported to a laboratory for
the purpose of testing;

(2) The sample 1is being transported back to the sample
collector after.testing;

(3) The sample s being stored by the sample collector
before transport to a laboratory for testing;

(4) The sample {is being stored in a laboratory before
© testing;

(5) The sample 1is being stored in a laboratory after
testing but before it 1is returned to the sample
collector; or

(6) The sample is being stored temporarily in the
laboratory after testing for a specific purpose,
e.g., until conclusion of a court case or enforcement
action where further testing of the sample may be
necessary.

b. In order to qualify for the exemption in paragraphs 1 and
2 of subdivision a, a sample collector shipping samples to
a laboratory and a laboratory returning samples to a
sample collector must:
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(1) Comply with the United States department of
transportation, the United States postal service, or
any other ‘applicable shipping requirement; or

(2) Comply with the following requirements if the sample
collector determines that the United States
department of transportation, the United States
postal service, or other shipping requirements do not
apply to the shipment of the sample:

(a) Assure that the following information
accompanies the sample:

[1] The sample <collector's name, majling
address, and telephone number;

[2] The laboratory's name, mailing address, and
telephone number;

[3] The quantity of the sample;
[4] The date of shipment; and
[5] A description of the sample.

(b) Package the sample so that it does not leak,
spill, or vaporize from its packaging.

This exemption does not apply if the laboratory determines
that the waste is hazardous but the laboratory is no
longer meeting any of the ~conditions stated in
subdivision a.

5. Treatability study samples.

a.

Except as provided in subdivision b, persons who generate

or collect samples for the ©purpose of conducting

treatability studies as defined in section 33-24-01-04,

are not subject to any requirement of chapters 33-24-02

through 33-24-04 or to the notification requirements, nor

are such samples included in the quantity determination of

section 33-24~-02-05 and subsection 4 of section

33-24-03-12 when:

(1) The sample is being collected and prepared for

transportation by the generator or sample coliectors;

(2) The sample 1is being accumulated or stored by the

generator or sample collector prior to transportation
to a laboratory or testing facility; or
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(3) The sample is being transported to the laboratory or
testing facility for the purpose of conducting a
treatability study.

The exemption in subdivision a is applicable to samples of

hazardous waste being collected and shipped for the
purpose of conducting treatabijlity studies provided that:

(1) The generator or sample collector uses (in
"treatability studies") no more than one thousand
kilograms of any nonacute hazardous waste, one
kilogram of acute hazardous waste, or two hundred
fifty kilograms of soils, water, or debris
contaminated with acute hazardous waste for each
process being evaluated for each generated waste
stream.

(2) The mass of each sample shipment does not exceed one
thousand kilograms of nonacute hazardous waste, one
kilogram of acute hazardous waste, or two hundred
fifty kilograms . of soils, water, or debris
contaminated with acute hazardous waste.

(3) The sample must be packaged so that it will not leak,
spill, or vaporize from its packaging during shipment
and the requirements of subparagraphs a or b of this
subdivision are met.

(a) The transportation of each sample shipment
complies with United States department of
transportation, United States postal service, or
any other applicable shipping requirements; or

(b) 1If the - United States department  of
transportation, United States postal service, or
other shipping reguirements do not apply to the
shipment of the sample, the following
information must accompany the sample:

[1] The name, mailing address, and telephone
number of the originator of the samples;

[2] The name, address, and telephone number of
the facility that will perform the
treatability study;

[3] The quantity of the sample;

[4] The date of shipment; and

[5] A description of the sample, including its
hazardous waste number.
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(4) The sample is shipped to a laboratory or testing
facility which is exempt under subsection 6 of
section 33-23-02-04 or has an appropriate hazardous
waste permit or interim status.

(5) The generator or sample collector maintains the
following records for a period ending three years
after completion of the treatability study:

(a) Copies of the shipping document;

(b) A copy of the contract with the facility
conducting the treatability study;

(¢) Documentation showing:

[11 The amount of waste shipped under this
exemption;

[2] The name, address, and identification
number of the laboratory or testing
facility that received the waste;

[3] The date the shipment was made; and

[4] Whether unused samples and residues were
returned to the generator.

(6) The generator reports the information required under
subparagraph ¢ of paragraph 5 in its biennial report.

The department may grant requests, on a case-by-case

basis, for quantity limits in excess of those specified in
paragraph 1 of subdivision b, for up to an additional five
hundred kilograms of nonacute hazardous waste, one
kilogram of acute hazardous waste, and two hundred fifty
kilograms of soils, water, or debris contaminated with
acute hazardous waste, to conduct further treatability
study evaluation when there has been an equipment or
mechanical fajlure during the conduct of a treatability
study, there is a need to verify the results of a
previously conducted treatability study, there is a need
to study and analyze alternative techniques within a
previously evaluated treatment process, or there is a need
to do further evaluation of an ongoing treatability study
to determine final specifications for treatment. The
additional quantities allowed are subject to all
provisions in subdivision a and paragraphs 2 and 6 of
subdivision b. The generator or sample collector must
apply to the department and provide in writing the
following information:
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(1) The reason why the generator or sample collector
requires additional quantity of sample for the
treatability study evaluation and the additional
quantity needed;

(2) Documentation accounting for all samples of hazardous
waste from the waste stream which have been sent for
or have undergone treatability studies including the
data each previous sample from the waste stream was
shipped, the quantity of each previous shipment, the
laboratory or testing facility to which it was
shipped, what treatabjlity study processes were
conducted on each sample shipped, and available
results of each treatability;

(3) A description of the technical modifications or
change in specifications which will be evaluated and
the expected results;

(4) If such further study is being required due to
equipment or mechanical failure, the applicant must
include information regarding the reason for the
failure or breakdown and also include what procedures
or equipment improvements have been made to protect
against further breakdowns; and

(5) Such other information that the department considers
necessary.

Samples undergoing treatability studies at laboratories and

testing facilities. Samples undergoing treatability studies
and the laboratory or testing facility conducting such
treatability studies, to the extent such facilities are not
otherwise subject to hazardous waste reguirements, are not
subject to any requirements of this article, or to the
notification requirements provided that the conditions of
subdivisions a through k are met. A mobile treatment unit may
qualify as a testing facility subject to subdivisions a
through k. Where a group of mobile treatment units are
located at the same site, the Tlimitations specified in
subdivisions a through k apply to the entire group of mobile
treatment units collectively as if the group were one mobile
treatment unit.

a,. No less than forty-five days before conducting
treatability studies, the facility notifies the department
in writing that it intends to conduct treatability studies
under this subsection.

b. The Tlaboratory or testing facility conducting the
treatability study has an identification number.

137



No more than a total of two hundred fifty kilograms of "as

received" hazardous waste is subjected to initiation of
treatment in all treatabjlity studies in any single day.
"As received" waste refers to the waste as recejved in the
shipment from the generator or sample collector.

The quantity of "as received" hazardous waste stored at

the facility for the purpose of evaluation in treatability
studies does not exceed one thousand kilograms, the total
of which can include five hundred kilograms of soils,
water, or debris contaminated with acute hazardous waste
or one kilogram of acute hazardous waste. This quantity
limitation does not include:

(1) Treatability study residues; and

(2) Treatment materials (including nonhazardous solid
waste) added to "as received" hazardous waste.

No more than ninety days have elapsed since the

treatability study for the sample was completed, or no
more than one year has elapsed since the generator or
sample collector shipped the sample to the laboratory or
testing facility, whichever date first occurs.

The treatability study does not involve the placement of

hazardous waste on the land or open burning of hazardous
waste.

The facility maintains records for three years following

completion of each study that shows compliance with the
treatment rate 1limits and the storage time and quantity
limits. The following specific information must be
included for each treatability study conducted:

(1) The name, address, and identification number of the
generator or sample collector of each waste sampled;

(2) The date the shipment was received;

(3) The quantity of waste accepted;

(4) The quantity of "as received" waste in storage each
day;

(5) The date the treatment study was initiated and the
amount of "as received" waste introduced to treatment

each day;
(6) The date the treatability study was concluded; and

(7) The date any unused sample or residues generated from
the treatability study were returned to the generator
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or sample collector or, if sent to a designated
facility, the name of = the facility and the
identification number.

h. The facility keeps, onsite, a copy of the treatabjlity
study contract and all shipping papers associated with the
transport of treatability study samples to and from the
facility for a period ending three years from the
completion date of each treatability study.

i. The facility prepares and submits a vreport to the
department by March fifteenth of each year that estimates
the number of studies and the amount of waste expected to
be used in treatability studies during the current year,
and includes the following information for the previous
calendar year:

(1) The name, address, and identification number of the
facility conducting the treatability study;

(2) The types, by process, of treatability studies
conducted;

(3) The names and addresses of persons for whom studies
have been conducted including their identification

numbers;

(4) The total quantity of waste in storage each day;

(5) The quantity and type of waste subjected to
treatability studies;

(6) When each treatability study was conducted; and

(7) The final disposition of residues and unused samples
from each treatability study.

J. The facility determines whether any unused sample or
residues generated by the treatability study are hazardous
waste under section 33-24-02-03 and, if so, are subject to
chapters 33-24-02 through 33-24-06, unless the residues
and unused samples are returned to the sample originator
under the subsection 5 of section 33-24-02-04 exemption.

k. The facility notifies the department by letter when the
facility is no longer planning to conduct any treatability
studies at the site.

Polychlorinated biphenyl wastes regulated under Toxic

Substance Control Act. The disposal of polychlorinated
biphenyl-containing dielectric fluid and electric equipment
containing such fluid authorized for use and regulated under
40 CFR 761 and that are hazardous only because they fail the
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~test for the toxicity characteristic (hazardous waste codes
D018 through D043 only) are exempt from regulation under this
article, and the notification requirements.

History: Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1988; December 1, 1991.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04, 23-20.3-10

33-24-02-05. Special requirements for hazardous waste generated
by conditionally exempt small quantity generators.

1. A generator is a conditionally exempt small quantity generator
in a calendar month if the generator generates no more than
one hundred kilograms of hazardous waste in that month.

2. Except for those wastes identified in subsections 5, 6, 7, and
10, a conditionally exempt small quantity generator's
hazardous wastes are not subject to regulation under chapters
33-24-03 through 33-24-07, and the notification requirements,
provided the generator complies with the requirements of
subsections 6, 7, and 10.

3. Hazardous waste that is not subject to regulation or that is
subject only to sections 33-24-03-02 and 33-24-03-03,
subsection 3 of section 33-24-03-13, and section 33-24-03-14
is not included in the quantity determinations of this chapter
and chapters 33-24-03 through 33-24-07 and is not subject to
any of the requirements of those chapters. Hazardous waste
that s subject to the requirements of subsections 2 and 3 of
section 33-24-02-06 and sections 33-24-05-201 through
33-24-05-209 and sections 33-24-05-230 through 33-24-05-234 is
included in the quantity determination of this chapter and is
subject to the requirements of chapters 33-24-03 through
33-24-07.

4. In determining the quantity of hazardous waste generated, a
generator need not include:

a. Hazardous waste when it is removed from onsite storage;

b. Hazardous waste produced by onsite treatment (inc]udiﬁg
reclamation) of the generator's hazardous waste, so long

as the hazardous waste that is treated was counted once;
or

c. The spent materials that are generated, reclaimed, and
subsequently reused onsite, so long as such spent
materials have been counted once.

5. If a generator generates acute hazardous waste in a calendar
month in gquantities greater than set forth below, all
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quantities of that acute hazardous waste are subject to full
regulation under chapters 33-24-03 through 33-24-07, and the
notification requirements.

a. A total of one kilogram of acute hazardous waste listed in
section 33-24-02-16, 33-24-02-17, or subsection 5 of
section 33-24-02-18.

b. A total of one hundred kilograms of any residue or
contaminated soil, waste, or other debris resulting from
the cleanup of a spill, into or on any land or water, of
any acute hazardous waste listed in sections 33-24-02-16,
33-24-02-17, or subsection 5 of section 33-24-02-18.
[Comment: "Full regulation" means those regulations
applicable to generators of greater than one thousand
kilograms of nonacutely hazardous waste in a calendar

month. ]

In order for acute hazardous wastes generated by a generator
of acute hazardous wastes in quantities equal to or less than
set forth in subdivision a or b of subsection 5 to be excluded
from full regulation under this section, the generator shall
comply with the following requirements:

a. Section 33-24-03-02;

b. The generator may accumulate acute hazardous waste onsite.
If the generator accumulates at any time acute hazardous
waste 1in quantities greater than those set forth in
subdivision a or b of subsection 5, all of those
accumulated wastes are subject to regulation under

3Z324—6% through section 33-24-03-07 and the
applicable notification requirements. The time period of
subsection 41 of section 33-24-03-12, for accumulation of
wastes onsite, begins when the accumulated wastes exceed
the applicable exclusion limit;

c. A conditionally exempt small quantity generator may either
treat or dispose of the generator's acute hazardous waste;
in an onsite facility or ensure delivery to an offsite
storage, treatment, or disposal facility, either of which,
if located in the United States is:

(1) Permitted under chapter 33-24-06;

(2) In interim status under subsection 2 of section
33-20.3-05 of North Dakota Century Code chapter
33-20.3;

(3) Authorized to manage hazardous waste by the state;

(4) Permitted, licensed, or registered by the state to
manage municipal or industrial solid waste; or
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(5) A facility which:

(a) Beneficially uses or reuses or legitimately
recycles or reclaims its waste; or

(b) Treats 1its waste prior to beneficial use or
reuse or legitimate recycling or reclamation.

[NOTE:  Although provisions of this subsection exclude
certain generators from full regulation wunder this
section, all applicable provisions of article 33-20, North
Dakota solid waste management rules apply.]

In order for hazardous waste generated by a conditionally
exempt small quantity generator in quantities of less than one
hundred kilograms of hazardous waste during a calendar month
to be excluded from full regulation under this section, the
generator shall comply with the following requirements:

a. Section 33-24-03-02.

“b. The conditionally exempt small quantity generator may
accumulate hazardous waste onsite. If the generator
accumulates at any time more than a total of one thousand
kilograms of the generator's hazardous waste, all of those
accumulated wastes are subject to vregulation under
subsections + amd 2 of section IFEF2463-12 special
provisions of chapter 33-24-03 applicable to generators of
between one hundred kilograms and one thousand Kkilograms
of hazardous waste in a calendar month as well as the
requirements of chapters 33-24-04 through 33-24-06 of this
article and the applicable notification requirements. The
time period of subsection 4 of section 33-24-03-12 for
accumulation of wastes onsite begins for a conditionally
exempt small quantity generator when the accumulated
wastes exceed one thousand kilograms;

c. A conditionally exempt small quantity generator may either
treat or dispose of the generator's hazardous waste in an
onsite facility, or ensure delivery to an offsite storage,
treatment, or disposal facility, either of which, if
located in the United States, is:

(1) Permitted under chapter 33-24-06;

(2) In interim status under subsection 2 of section
23-20.3-05 of North Dakota Century Code chapter
23-20.3;

(3) Authorized to manage hazardous waste by the state;

(4) Permitted, 1licensed, or registered by the state to
manage municipal or industrial solid waste; or
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10.

History:

(5) A facility which:

(a) Beneficially uses or reuses, or legitimately
recycles or reclaims its waste; or

(b) Treats its waste prior to beneficial use or
reuse, or legitimate recycling or reclamation.

[NOTE:  Although provisions of this subsection exclude
certain generators from full regulation under this
section, all applicable provisions of article 33-20, North
Dakota solid waste management rules apply.]

Hazardous waste subject to the reduced requirements of this
section may be mixed with nonhazardous waste and remain
subject to these reduced requirements even though the
resultant mixture exceeds the quantity limitations identified
in this section, unless the mixture meets any of the
characteristics of hazardous waste identified 1in sections
33-24-02-10 through 33-24-02-14.

If any person mixes a solid waste with a hazardous waste that
exceeds the quantity exclusion Tlevel of this section, the
mixture is subject to full regulation.

If a conditionally exempt small quantity generator's wastes
are mixed with used oil, the mixture is subject to sections
33-24-05-210 through 33-24-05-219 if it 1is destined to be
burned for energy recovery. Any material produced from such a
mixture by processing, blending, or other treatment is also so
regulated if it is destined to be burned for energy recovery.

Effective January 1, 1984; amended effective October 1, 1986;

December 1, 1988; December 1, 1991.
General Authority: NDCC 23-20.3-03
“Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-06. Requirements for recyclable materials.

1.

The following requirements for recyclable materials are:

a. Hazardous wastes that are recycled are subject to the
requirements for generators, transporters, and storage
facilities of  subsections 2 and 3, except for the
materials listed in subdivisions b and c of subsection 1.
Hazardous wastes that are recycied will be known as
"racyclable materials®.

b. The following recyclable materials are not subject to the
requirements of this section but are regulated under
sections  33~24-05-201 through  33-24-05-235 and all
applicable provisions in chapters 33-24-06 and 33-24-07:
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(1)

(2)

(3)

(4)

(5)

The

Recyclable materials wused 1in a manner constituting
disposal (sections 33-24-05-201 through
33-24-05-204).

Hazardous wastes burned for energy recovery in
boilers and industrial furnaces that are not
requlated under sections  33-24-05-144  through
33-24-05-150.

Used oil that exhibits one or more of the
characteristics of hazardous waste and is burned for
energy recovery in boilers and industrial furnaces
that are not regulated under sections 33-24-05-144
through 33-24-05-159.

Recyclable materials from which precious metals are
reclaimed (section 33-24-05-230).

Spent Tead-acid batteries that are being reclaimed
(section 33-24-05-235).

following recyclable materials are not subject to

regulation under chapters 33-24-03 through 33-24-07 and
are not subject to notification requirements:

(1)

Industrial ethyl alcohol that 1is reclaimed except
that, unless provided otherwise in an international
agreement as specified in section 33-24-03-25:

(a) A person initiating a shipment for reclamation
in a foreign country, and any intermediary
arranging for the shipment, must comply with the
requirements applicable to a primary exporter in
section 33-24-03-20, subdivisions a through d
and f of subsection 1 and subsection 2 of
section 33-24-03-23, and section 33-24-03-24,
export such materials only upon consent of the
receiving country and 1in conformance with the
environmental protection agency acknowledgment
of consent as defined in sections 33-24-03-50
through 33-24-03-59, and provide a copy of the
environmental protection agency acknowledgment
of consent to the shipment to the transporter
transporting the shipment for export.

(b) Transporters transporting a shipment for export
may not accept a shipment if the transporter
knows the shipment does not conform to the
‘environmental protection agency acknowledgment
of consent, shall ensure that a copy of the
environmental protection agency acknowledgment
of consent accompanies the shipment, and shall
ensure that it is delivered to the facility
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(2)

(3)

(4)
(5)

(6)

(7)

(8)

designated by the person initiating the
shipment.

Used batteries (or used battery cells) returned to a
battery manufacturer for regeneration.

Used 011l that exhibits one or more of the
characteristics of hazardous waste, but is recycled
in some other manner than being burned for energy
recovery.

Scrap metal.

Fuel produced from the refining of oil-bearing
hazardous wastes along with normal process streams at
a petroleum refining facility, if such wastes result
from normal petroleum refining, production, and
transportation practices.

0i1 reclaimed from hazardous waste resulting from
normal  petroleum refining, production, and
transportation practices, which oil is to be refined
along with normal process streams at a petroleum
refining facility.

Coke and coal tar from the iron and steel industry
that contains hazardous waste number K087 (decanter
tank tar sludge from coking operations) from the iron
and steel production process.

Subdivision ¢ also applies to the following:

(a) Hazardous waste fuel produced from oil-bearing
hazardous wastes from petroleum refining,
production, or transportation practices, or
produced from o0il reclaimed from such hazardous
wastes, where such hazardous wastes are
reintroduced into a process that does not use
distillation or does not produce products from
crude oil so long as the resulting fuel meets
the used oil specification under 40 CFR
266.40(e) of the federal hazardous waste
regulations so long as no other hazardous wastes
are used to produce the hazardous waste fuel.

(b) Hazardous waste fuel produced from oil-bearing
hazardous waste from petroleum refining
production, and transportation practices, where
such hazardous wastes are reintroduced into a
refining process after a point in which
contaminates are removed so long as the fuel
meets the wused oil fuel specification under 40

145



CFR 266.40(e) of the federal hazardous waste
regulations; and

(c) 011 vreclaimed from oil-bearing hazardous wastes
from petroleum refining, production, and
transportation practices, which reclaimed oil is
burned as a fuel without reintroduction to a
refining process, so long as the reclaimed oil
meets the used o0jl fuel specification under 40
CFR 266.40(e) of the federal hazardous waste
regulations.

(9) Petroleum coke produced from petroleum refinery
hazardous wastes containing oil at the same facility
at which such wastes were generated unless the
resulting coke product exceeds one or more of the
characteristics of hazardous waste in sections
33-24-02-10 through 33-24-02-14.

Generators and transporters of recyclable materials are
subject to the applicable requirements of chapters 33~24-03
and 33-24-04 and the notification requirements, except as
provided in subsection 1.

Owners or operators of facilities that:

a. Store recyclable materials before they are recycled are
regulated under all applicable provisions of
33—24—65 +through 33-246% sections 33-24-05-01 through
33-24-05-143, sections 33-24-05-400 through 33-24-05-449,
sections 33-24-05-191 +through 33-24-05-399 and chapter
33-24-06, and the notification reguirement requirements,
except as provided 1in subsection 1. €The recycling
process itself is exempt from reguiations regulation
except as provided in subsection 4 of section
33-24-02-06.>

b. Recycle recyc]ab]é materials without storing them before
they are recycled are subject to the following
requirements, except as provided in subsection 1;

(1) Notification requirements; and

(2) Sections 33-24-05-38 and 33-24-05-39 (dealing with
the use of the manifest and manifest discrepancies).

(3) Subsection 4 of section 33-24-02-06.

Owners or operators of facilities subject to the hazardous

waste permitting requirements with hazardous waste management
units that recycle hazardous wastes are subject to the
requirements of sections 33-24-05-400 through 33-24-05-449.

146



History:

Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1988; December 1, 1991.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-09. Criteria for listing hazardous waste.

1.

The department shall list a solid waste as a hazardous waste
only upon determining that the solid waste meets one of the
following criteria:

a.

It exhibits any of the characteristics of hazardous waste
identified in this chapter.

It has been found to be fatal to humans in low doses or,
in the absence of data on human toxicity, it has been
shown in studies to have an oral LD 50 toxicity (rat) of
less than fifty milligrams per kilogram, and inhalation
LC 50 toxicity (rat) of 1less than two milligrams per
liter, or a dermal LD 50 toxicity (rabbit) of 1less than
two hundred milligrams per kilogram or 1is otherwise
capable of causing or significantly contributing to an
increase in  serious irreversible, or incapacitating
reversible, illness. (Waste 1listed 1in accordance with
these criteria will be designated acute hazardous waste.)

It contains any of the toxic constituents Tlisted in
appendix V5 untess and, after considering =any of the
following factors, the department concludes that the waste
is not capable of posing a substantial present or
potential hazard to human health or the environment when
improperly treated, stored, transported, or disposed of or
otherwise managed:

(1) The nature of the toxicity presented by the
constituent;

(2) The concentration of the constituent in the waste;

(3) The potential of the constituent or any toxic
degradation product of the constituent to migrate
from the waste into the environment under the types
of improper management considered in paragraph 7;

(4) The persistence of the constituent or any toxic
degradation product of the constituent;

(5) The potential for the constituent or any toxic
degradation product of the constituent to degrade
into  nonharmful constituents and the rate of
degradation;
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History:

(6) The degree to which the constituent or any
degradation product of the constituent biocaccumulates
in ecosystems;

(7) The plausible types of improper management to which
the waste could be subjected;

(8) The quantities of the waste generated at individual
generation sites or on a statewide basis;

(9) The nature and severity of the human health and
environmental damage that has occurred as a result of
the improper management of wastes containing the
constituent;

(10) Action taken by other governmental agencies or
regulatory programs based on the health or
environmental hazard posed by the waste or waste
constituent; and

(11) Such other factors as may be appropriate.

Substances will be listed on appendix V only if they have
been shown 1in scientific studies to have toxic,
carcinogenic, mutagenic or teratogenic effects on human or
other 1ife forms. (Wastes listed in accordance with these
criteria will be designated toxic wastes.)

The department may list classes or types of solid waste as
hazardous wastes if it has reason to believe that dindividual
wastes, within the class or type of waste, typically or
frequently are hazardous under the definition of hazardous
waste found 1in subsection 5 of North Dakota Century Code
section 23-20.3-02.

The department will use the criteria for Tisting specified in
this section to establish the exclusion limits referred to in
subsection 3 of section 33-24-02-05.

Effective January 1, 1984, amended effective December 1, 1988;

December 1, 1991.

General Authority: NODCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-10. General characteristics of hazardous waste.

1.

A solid waste, as defined in section 33-24-02-02, which is not
excluded from regulation as a hazardous waste under
subsection 2 of section 33-24-02-04 is a hazardous waste if it
exhibits any of the characteristics 1identified 1in this
chapter. (Comment: - Section 33-24-03-02 sets forth the
generator's responsibility to determine whether the
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generator's waste exhibits one or more of the characteristics
identified in this chapter.)

2. A hazardous waste which is identified by a characteristic in
this chapters but is not Iisted as a hazardous waste 4n +this
chapters is assigmed a harzardous waste mumber set forth in the
chapters 332463 through 3324066 is assigned every hazardous
waste number that is applicable as set forth in this chapter.
This number must be 1in compliance with the notification
requirements and all applicable recordkeeping and reporting
requirements under chapters 33-24-03 through 33-24-06.

3. For purposes of sections 33-24-02-10 through 33-24-02-14 the
department will consider a sampie obtained using any of the
applicable sampling methods specified in appendix I to be a
representative sample within the meaning of chapter 33-24-01.

History: Effective Januaryli 1984; amended effective December 1, 1991.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-11. Characteristic of ignitability.

1. A solid waste exhibits the characteristic of ignitability if a
representative sample of the waste has any of the following
properties: .

a. It is a liquid, other than an aqueous solution containing
less than twenty-four percent alcohol by volume, and has a
flashpoint 1less than sixty degrees Celsius [140 degrees
Fahrenheit], as determined by a Penske-Martins Closed Cup
Tester, using the test method specified 1in American
Society for Testing and Material Standard D-93-79 or
D-93-80, or a Setaflash Closed Cup Tester, using the test
method specified in American Society for Testing and
Material Standard D-3278-78, or as determined by an
equivalent test method approved by the department under
procedures set forth in  sections 33-24-01-06 and
33-24-01-07.

b. It is not a 1liquid and 1is capablie, under standard
temperature and pressure of causing fire through friction,
absorption of moisture or spontaneous chemical changes
and, when ignited, burns so vigorously that it creates a
hazard.

c. It dis an ignitable compressed gas as defined in 49 CFR
173.300 and as determined by the test methods described in
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2.

History:

General Authority: NDCC 23-20.3-03

d.
A

that regulation or equivalent test methods approved by the
department.

It is an oxidizer as defined in 49 CFR 173.151.

solid waste that exhibits the characteristic of

jgnitabilitys but is not Iisted as a harardous waste 4in this
chapter has = the hazardous waste number of DOOL.

Effective January 1, 1984; amended effective December 1, 1991.

Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-12. Characteristic of corrosivity.

1.

History:

A

solid waste exhibits the characteristic of corrosivity if a

representative sample of the waste has either of the following
properties:

a.

It 1is aqueous and has a pH less than or equal to two or
greater than or equal to twelve and five-tenths, as
determined by a pH meter, using either the test method
specified in the "Test Methods for the Evaluation of Solid
Waste, Physical/Chemical Methods" (incorporated by
reference, see section 33-24-01-05), or an equivalent test
method approved by the department; or

It is a 1liquid and corrodes steel (SAE 1020) at a rate
greater than six and thirty-five-hundredths millimeters
[0.250 1inch] per year at a test temperature of fifty-five
degrees Celsius [130 degrees Fahrenheit] as determined by
the test method specified 1in National Association of
Corrosion Engineers (NACE) Standard TM-01-69 as
standardized 1in "Test Methods for the Evaluation of Solid
Waste, Physical/Chemical Methods" (9incorporated by
reference, see section 33-24-01-05), or an equivalent
test method approved by the department.

A solid waste that exhibits the characteristic of corrosivitys
but 4s mot tisted as a hazardous waste 4n this chapter has = |
the hazardous waste number of D002.

Effective January 1, 1984; amended effective December 1, 1988;
December 1, 1991.

General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-13. Characteristic of reactivity.
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1. A solid waste exhibits the characteristic of reactivity if a
representative sample of the waste has any of the following
properties: :

a. It is normally unstable and readily undergoes violent
change without detonating. '

b.. It reacts violently with water.
c. It forms potentially explosive mixtures with water.

d. When mixed with water, it generates toxic gases, vapors,
or fumes in a quantity sufficient to present a danger to
human health or the environment.

e. It is a cyanide-bearing or sulfide-bearing waste which,
when exposed to pH conditions between two and twelve and
five~-tenths, can generate toxic gases, vapors, or fumes in
a quantity sufficient to present a danger to human health
or the environment.

f. It is capable of detonation or explosive reaction if it is
subjected to a strong initiating source or if heated under
confinement.

g. It is readily capable of detonation or explosive
decomposition or reaction at standard temperature and
pressure. :

h. It dis a forbidden explosive as defined in 49 CFR 173.51,
or a Class A explosive as defined in 49 CFR 173.53 or a
Class B explosive as defined in 49 CFR 173.88. :

2. A solid waste that exhibits the characteristic of reactivitys
but 45 ot Iisted as a hazardous waste in this chapter has the
hazardous waste number of D0O3.

History: Effective January 1, 1984; amended effective December 1, 1991.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-14. Eharacteristic of EP toxicity Joxicity
characteristic. :

1. A solid waste exhibits the characteristic of BP toxicity if,
using the test methods described in appendix II or eguivalent
methods approved by the department under the procedures set
forth in sections 33-24-01-06 and 33-24-01-07, the extract
from a representative sample of the waste contains any of the
contaminants listed in table 1 at a concentration equal to or
greater than the respective value given in that table. Where
the waste contains less than one-half of one percent
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filterable solid, the waste itself, after filtering using the
methodology outlined in appendix II, is considered to be the
extract for the purposes of this section.

A solid waste that exhibits the characteristic of EP toxicitys
but +s mot Tisted as a harardous waste in tihis chapter has =a
the hazardous waste number specified in table 1 which
corresponds to the toxic contaminant causing it to be
hazardous.
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TABLE +

MAXIMUM CONCENTRATION 6F CONTAMINANTS

FOR CHARACTERISTIC O6F EP TOXICITY

%
;

Waste Number Contamimrant €oncentrations mgrt
boo4 Arsertc 59
B665 Barium +69-6
bo66 Cadmium 6
BE6F Ehromiam 56
Bo68 tead 56
Boo9 Mercury 2
Bo+o Seterntum 16
Be++ Sttver 59
Bo+2 End‘ri‘njr 662
613 tindame> -
b4 Heﬂtoxych-}cra +6-¢6
BO+S Toxaphene 65
Bet6 2‘74-‘95 196
Bet? 8747 5-TP Sitvex® 16

vetahydro— 54— emdoy endo— S5y8—dimethano naphthatene
2 525574755 6—hexachioroveyciohexames gamma tsomer
3 vt richiore—252—bis fomethoxyphenyt?d ethane

5 i chtorinated 7 £
4€+6H+96+8techmca-l- camphrener 67—69%

chiorine
5 Z2y4—dichiorophenoxyacetic acid

6 Z545—trichiorophenoxypropiomic acid
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TABLE 1

MAXIMUM CONCENTRATION OF CONTAMINANTS

FOR THE TOXICITY CHARACTERISTIC

EPA HW Regulatory
No! Contaminant CAS No.? || Level (mg/l)
D004 Arsenic 7440-38-2 5.0
D005 Barium 7440-39-3 100.0
D018 Benzene 71-43-2 0.5
D006 Cadmium 7440-43-9 1.0
D019 Carbon tetrachloride 56-23-5 0.5
D020 Chlordane 57-74-9 0.03
D021 Chlorobenzene 108-90-7 100.0
D022 Chloroform 67-66-3 6.0
D007 Chromium 7440-47-3 3 40
D023 o-Cresol 95-48-7 4200.0
D024 m-Cresol 108-39-4 4200.0
D025 p-Cresol 106-44-5 4200.0
D026 Cregsl = 0000k s emasmns 4200.0
D016 2,4-D 94-75-7 10.0
D027 l1,4-Dichlorobenzene 106-46-7 75
D028 1,2-Dichloroethane 107-06-2 0.5
D029 1,1-Dichlorocethylene 75-35-4 0.7
D030 2,4-Dinitrotoluene 121-14-2 10.13
D012 Endrin 72-20-8 0.02
D031 Heptachlor (and its hydroxide) 76-44-8 0.008
D032 Hexachlorobenzene 118-74-1 0. 13
D033 Hexachlorobutadiene 87-68-3 0.5
D034 Hexachloroethane 6§7-72-1 3.0
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TABLE 1

MAXIMUM CONCENTRATION OF CONTAMINANTS
FOR THE TOXICITY CHARACTERISTIC (Continued)

EPA HW Regulatory
No* Contaminant CAS No.? || Level (mg/l)
D008 Lead 7439-92-1 5.0
D013 Lindane 58-89-9 0.4
D009 Mercury 7439-97-6 0.2
D014 Methoxychlor 72-43-5 10.0
D035 Methyl ethyl ketone 78-93-3 200.0
D036 Nitrobenzene 98-95-3 2.0
D037 Pentrachlorophenol 87-86-5 100.0
D038 Pyridine 110-86-1 8.0
D010 Selenium 7782-49-2 1.0
D011 Silver 7440-22-4 5.0
D039 Tetrachloroethylene 127-18-4 0.7
D015 Toxaphene 8001-35-2 0.5
D040 Trichloroethylene 79-01-6 0.5
D041 2,4,5-Trichlorophenol 95-95-4 400.0
D042 2,4,6-Trichlorophenol 88-06-2 2.0
D017 2,4,5-TP (Silvex) 93=-72-1 1.0
D043 Vinyl chloride 75-01-4 0.2

'Hazardous waste number.

‘Chemical abstracts service number.

’‘Quantitation limit is greater than the calculated regulatory
level. The quantitation limit therefore becomes the regula-
tory level.

‘If o-, m-, and p-Cresol concentrations cannot be differenti-
ated, the total cresol (D026) concentration is used. The
regulatory level of total cresol is 200 mg/l.

History: Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1991. -

General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-15. Lists of hazardous wastes.
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1. A solid waste is a hazardous waste if it is listed in sections
33-24-02-15 through 33-24-02-18, unless it has been excluded
from these 1ists under section 33-24-01-06 or 33-24-01-08.

2. The department will indicate its basis for 1isting the classes
or types of wastes listed in this chapter by employing one or
more of the following hazard codes:

Waste Type Waste Hazard Code
Ignitable Waste (D)
Corrosive Waste (C)
Reactive Waste (R)

EP Toxiec Characteristic

Toxicity Waste (E)
Acute Hazardous Waste (H)
Toxic Waste (m

Appendix IV identifies the constituent which caused the waste
to be listed as an BP toxic a toxicity characteristic waste

(E) or toxic wastes (T) 1in sections 33-24-02-16 and
33-24-02-17.

3. Each hazardous waste listed in this chapter is assigned a
hazardous waste number which precedes the name of the waste.
The number must be wused in complying with the notification
requirements and certain recordkeeping and reporting
requirements under chapters 33-24~03 through 33-24-06.

4. The following hazardous wastes listed in sections 33-24-02-16
and 33-24-02-17 are subject to the exclusion limits for
acutely hazardous wastes established in section 33-24-02-05:
hazardous waste numbers F020, F021, F023, F026, and F027.

History: Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1988; December 1, 1991.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-16. Hazardous waste from nonspecific sources. The
following solid wastes are TJisted hazardous wastes from nonspecific
sources unless they are excluded under sections 33-24-01-06 and
33-24-01-08 and listed in Appendix VI.

Hazardous Hazard
Waste No. Hazardous Waste Code
Generic:
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FOO1

F002

FOO3

FOo4

F005

The following spent halogenated solvents used in
degreasing:  tetrachloroethylene, trichloroethylene,
methylene chloride, 1,1,1-trichloroethane, carbon
tetrachloride, and chlorinated fluorocarbons; all
spent solvent mixtures/blends used 1in degreasing
containing, ‘before wuse, a total of ten percent or
more (by volume) of one or more of the above
halogenated solvents or those solvents Tlisted in
FO02, FO04, and F005; and still bottoms from the
recovery of these spent solvents and spent solvent
mixtures.,

The following spent halogenated solvents:
tetrachloroethylene, methylene chloride,
trichloroethylene, 1,1,1-trichloroethane,
chlorobenzene, 1,1,2-trichloro-1,2,2-trifluoroethane,
ortho-dichlorobenzene, trichlorofluoromethane, and
1,1,2-trichloroethane; all spent solvent
mixtures/blends containing, before use, a total of
ten percent or more (by volume) of one or more of the
above halogenated solvents or those listed in F0O01,
FO04, or F005; and still bottoms from the recovery of
these spent solvents and spent solvent mixtures.

The following spent nonhalogenated solvents:

xylene, acetone, ethyl acetate, ethyl benzene, ethyl
ether, methyl isobutyl ketone, n-butyl alcohol,
cyclohexanone, and methanol; all spent solvent
mixtures/blends containing, before use, only the
above spent nonhalogenated solvents; and all spent
solvent mixtures/blends containing, before use, one
or more of the above nonhalogenated solvents, and, a
total of ten percent or more (by volume) of one or
more of those solvents listed in FOO1, FO0O02, FOO04,
and FO05; and still bottoms from the recovery of
these spent solvents and spent solvent mixtures.

The following spent nonhalogenated solvents:

cresals and cresylic acid, and nitrobenzene; all
spent solvent mixtures/blends containing, before use,
a total of ten percent or more (by volume) of the
above nonhalogenated solvents or those solvents
listed in FO001, FOOZ2, and FOO5; and still bottoms
from the recovery of these spent solvents and spent
solvent mixtures.

The following spent nonhalogenated solvents:

toluene, methyl ethyl ketone, carbon disulfide,
isobutanol, pyridine, benzene, 2-ethoxyethanol, and
2-nitropropane; all spent solvent mixtures/blends
containing, before use, a total of ten percent or
more (by volume) of one or more of the above
nonhalogenated solvents or those solvents T1isted in
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FO06

FO19

Foo7

Fo08

FO09

FO10

FO11

FO12

Fo20

FO01, FO002, or FO004; and still bottoms from the
recovery of these spent solvents and spent solvent
mixtures,

Wastewater treatment sludges from electroplating
operations except from the following processes: (1)
sulfuric acid anodizing of aluminum; (2) tin plating
on carbon steel; (3) zinc plating (segregated basis)
on carbon steel; (4) aluminum or zinc-aluminum
plating on carbon steel; (5) cleaning/stripping
associated with tin, zinc, and aluminum plating on
carbon steel; and (6) chemical etching and milling of
aluminum.

Wastewater treatment sludges from the chemical
conversion coating of aluminum.

Spent cyanide plating bath solutions from
electroplating operations.

Plating bath studges residues

from the bottom of plating

baths from electroplating operations where cyanides
are used in the process.

Spent stripping and cleaning bath solutions from
electroplating operations where cyanides are used in
the process.

Quenching bath studge residue

from oil baths from metal

heat treating operations where cyanides are used in
the process.

Spent cyanide solutions from salt bath pot cleaning
from metal heat treating operations.

Quenching wastewater treatment sludges from metal

“heat treating operations where cyanides are used in

the process.

residuesy heavy endss +tarss =and reactor cleanout
hydrocarbomnss having carbon content from ome to fives
wastewater treatment siudgessy spent catalystsy and

Wastes (except wastewater and spent carbon from
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Fo21

F022

F023

F024

hydrogen chloride purification) from the production
or manufacturing use (as a reactant, chemical
intermediate, or component in a formulating process)
or tri- or tetrachlorophenol, or of intermediates
used to produce their pesticide derivatives. (This
listing does not include wastes from the production
of hexachlorophene from highly purified
2,4,5-trichlorophenol.)

Wastes (except wastewater and spent carbon from
hydrogen chloride purification) from the production
or manufacturing use (as a reactant, chemical
intermediate, or component in a formulating process)
of pentachlorophenol, or of intermediates used to
produce its derivatives.

Wastes (except wastewater and spent carbon from
hydrogen chloride purification) from the
manufacturing use (as a reactant, chemical
intermediate, or component in a formulating process)
of tetra-, penta-, or hexachlorobenzenes under
alkaline conditions.

Wastes (except wastewater and spent carbon from
hydrogen chloride purification) from the production
of materials on equipment previously used for the
production or manufacturing use (as a reactant,
chemical intermediate, or component in a formulating
process) of tri- and tetrachlorophenols. (This
listing does not incliude wastes from equipment used
only for the production or use of hexachlorophene
from highly purified 2,4,5-trichlorophencl.)

Process wastes, including but not limited

(H)

(H)

(H)

(H)

F025

to, distillation residues, heavy ends, tars, and
reactor cleanout wastes, from the production of
certain chlorinated aliphatic hydrocarbons by free
radical catalyzed processes. These chlorinated
aliphatic hydrocarbons are those having carbon chain
lengths ranging from one to and including five, with
varying amounts and positions of chlorine
substitution. (This Tlisting does not include
wastewaters, wastewater treatment sludges, spent
catalysts, and wastes listed in section 33-24-02-16
or 33-24-02-17.

Condensed light ends, spent filters and

(H)

filter aids, and spent desiccant wastes from the
production of certain chlorinated aliphatic
hydrocarbons, by free radical catalyzed processes.
These chlorinated aliphatic hydrocarbons are those
having carbon chain lengths ranging from one to and
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F026

F027

F028

including five, with varying amounts and positions of

chlorine substitution.

Wastes (except wastewater and spent carbon from
hydrogen chloride purification) from the production
of materials on equipment previously used for the
manufacturing use (as a reactant, chemical
intermediate, or component in a formulating process)
of tetra-, penta=, or hexachlorobenzene under
alkaline conditions.

Discarded unused formulations containing tri-,
tetra-, or pentachlorophenol or discarded unused
formulations containing compounds derived from these
chlorophenols. (This  1isting does not include
formulations containing hexachlorophene synthesized
from prepurified 2,4,5-trichlorophenol as the sole
component).

Residues resulting from the incineration or

thermal treatment of soil contaminated with
environmental protection agency hazardous waste Nos.
F020, F021, F022, F023, F026, and F027.

*(1,T)

should be used to specify mixtures containing ignitable

and toxic constituents.

History:

Effective January 1, 1984; amended effective October

December 1, 1988; December 1, 1991.
General Authority: NDCC 23-20.3-03
Law Implemented: NDCC 23-20.3-03, 23-20.3-04

33-24-02-17. Hazardous waste from specific sourc

(H)

(H)

(T

1, 1986;
es. The

following solid wastes are listed hazardous wastes from specific sources

unless

listed in appendix VI.

they are excluded under sections 33-24-01-06 and 33-24-01-08 and

Hazardous Waste No. Hazardous Waste

Hazard Code

Wood Preservation:

K001

Bottom sediment sludge from the
treatment of wastewaters from wood
preserving processes that use
creosote and/or pentachlorophenol.
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Inorganic Pigments:
K002

K003

K004

K005

K006

K007

K008

Organic Chemicals:

K003

K010

K011

K013

. K014

K015

K016

Wastewater treatment sludge from the
production of chrome yellow and
orange pigments.

Wastewater treatment sludge from
the production of molybdate orange
pigments.

Wastewater treatment sludge from
the production of zinc yellow
pigments.

Wastewater treatment sludge from
the production of chrome green
pigments.

Wastewater treatment siudge from
the production of chrome oxide
green pigments (anhydrous and
hydrated).

Wastewater treatment sludge from

the production of iron blue pigments.

Oven residue from the production
of chrome oxide green pigments.

Distillation bottoms from the
production of acetaldehyde from
ethylene.

Distillation side cuts from the
production of acetaldehyde from
ethylene.

Bottom stream from the wastewater
stripper in the production of
acrylonitrile.

Bottom stream from the acetonitrile
column in the production of
acrylonitrile.

Bottoms from the acetonitrile
purification column in the
production of acrylonitriie.

Still bottoms from the distillation
of benzyl chloride.

Heavy ends or distillation residues
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K017

K018

K019

K020

K021

K022

K023

K024

K093

K094

K025

K026

K027

K028

from the production of carbon
tetrachloride.

Heavy ends (still bottoms) from the
purification column in the
production of epichlorohydrin.

Heavy ends from the fractionation
column in ethyl chloride
production.

Heavy ends from the distillation
of ethylene dichloride in
ethylene dichloride production.

Heavy ends from the distillation of
vinyl chloride in vinyl chloride
monomer production.

Aqueous spent antimony catalyst waste

from fluoromethanes production.

Distillation bottom tars from the
production of phenol/acetone from
cumene.

Distillation 1ight ends from the
production of phthalic anhydride
from naphthalene.

Distillation bottoms from the
production of phthalic anhydride
from naphthalene.

Distillation 1ight ends from the
production of phthalic anhydride
from orthoxylene.

Distillation bottoms from the
production of phthalic anhydride
from orthoxylene.

Distillation bottoms from the
production of nitrobenzene by
the nitration of benzene.

Stripping still tails from the
production of methy ethyl pyridines.

Centrifuge and distillation residues

from toluene diisocyanate production.

Spent catalyst from the
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K029

K095

K096

K030

K083

K103

K104

K085

K105

K111

Ki12

K113

K114

hydrochlorinator reactor in the
production of 1,1,1-trichloroethane.

Waste from the product steam
stripper in the production of
1,1,1-trichloroethane.

Distillation bottoms from the
production of 1,1,1-trichlorethane.

Heavy ends from the heavy ends
column from the production of
1,1,1-trichloroethane.

Column bottoms or heavy ends from
the combined production of

trichloroethylene and perchloroethylene.

Distillation bottoms from aniline
production.

Process residues from aniline
extraction from the production of
aniline.

Combined wastewater streams generated
from nitrobenzene/aniline production.

Distiilation or fractionation column
bottoms from the production of
chlorobenzenes.

Separated aqueous stream from the
reactor product washing step in the
production of chiorobenzenes.

Product washwaters from the
production of dinitrotoluene via
nitration of toluene.

Reaction byproduct water from the
drying column in the production of
toluenediamine via hydrogenation of
dinitrotoluene. )

Condensed liquid light ends from
the purification of toluenediamine
in the production of toluenediamine
via hydrogenation of dinitrotoluene.

Vicinals from the purification of

toluenediamine in the production of
toluenediamine via hydrogenation
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K115

K116

K117

K118

K136

Inorganic Chemicals:
K071

K073

K106

Pesticides:
K031

K032

K033

of dinitrotoluene.

Heavy ends from the purification of
toluenediamine in the production

of toluenediamine via

hydrogenation of dinitrotoluene.

Organic condensate from the solvent
recovery column in the production
of toluene diisocyanate via
phosgenation of toluenediamine.

Wastewater from the reactor vent gas
scrubber in the production of
ethylene dibromide via bromination
of ethene.

Spent absorbent solids from purification
of ethylene dibromide in the production
of ethylene dibromide via bromination

of ethene.

Still bottoms from the purification
of ethylene dibromide in the
production of ethylene dibromide
via bromination of ethene.

Brine purification muds from the
mercury cell process in chlorine
production, where separately prepurified
brine is not used.

Chlorinated hydrocarbon waste from the
purification step of the diaphragm
cell process using graphite anodes in
chiorine production.

Wastewater treatment sludge from the
mercury cell process in chlorine
production.

Byproduct salts generated in the
production of MSMA and cacodylic acid.

Wastewater treatment sludge from the
production of chlordane.

Wastewater and scrub water from the

chlorination of cyclopentadiene
in the production of chlordane.
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K034

K097

K035

K036

K037

K038

K039

K040

K041

K098

K042

K043

K099

K123

K124

Filter solids from the filtration of
hexachlorocyclopentadiene in the
production of chlordane.

Vacuum stripper discharge from the
chlordane chlorinator in the
production of chlordane.

Wastewater treatment sludges generated
in the production of creosote.

Sti11 bottoms from toluene reclamation
distillation in the production of
disulfoton.

Wastewater treatment sludges from the
production of disulfoton.

Wastewater from the washing and
stripping of phorate production.

Filter cake from the filtration of"
diethylphosphorodithioic acid in
the production of phorate.

Wastewater treatment sludge from the
production of phorate.

Wastewater treatment sludge from the
production of toxaphene.

Untreated process wastewater from the
production of toxaphene.

Heavy ends or distillation residues
from the distillation of
tetrachlorobenzene in the
production of 2,4,5-T.

2,6-Dichlorophenol waste from the
production of 2,4-D.

Untreated wastewater from the
production of 2,4-D.

Process wastewater (including
supernates, filtrates, and
washwaters) from the production of
ethylenebisdithiocarbamic acid and
its salts.

Reactor vent scrubber water from
the production of ethylenebis-
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K125

K126

K131

dithiocarbamic acid and its salts.

Filtration, evaporation, and (T)
centrifugation solids from the

production of ethylenebisdithiocarbamic

acid and its salts.

Baghouse dust and floor sweepings in (T)
milling and packaging operations

from the production or formulation

of ethylenebisdithiocarbamic acid

and its salts.

Wastewater from the reactor and spent (C,T)

K132

sulfuric acid from the acid dryer from the
production of methyl bromide.

Spent absorbent and wastewater separator (T)

Explosives:
K044

K045

K046

K047

Petroleum Refining:
K048

K049

K050

K051

K052

Iron and Steel:

solids from the production of methyl
bromide.

Wastewater treatment sludges from (R)
the manufacturing and processing
of explosives.

Spent carbon from the treatment (R)
of wastewater containing explosives.

Wastewater treatment sludges from the (T)
manufacturing, formulation, and loading
of lead-based initiating compounds.

Pink/red water from TNT operations. (R)

Dissolved air flotation (DAF) (T)
float from the petroleum refining
industry.

Slop oil emulsion solids from the (T)
petroleum refining industry.

Heat exchanger bundle cleaning sludge (T)
from the petroleum refining industry.

API separator sludge from the (m)
petroleum refining industry.

Tank bottoms (leaded) from the (m)
petroleum refining industry.
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Ko61

K062

Primary Copper:
K064

Emission control dust/sludge from (T)
the primary production of steel in
electric furnaces.

Spent pickle liquor generated (C, T
by steel finishing operations

of facilities within the iron

and steel industry (standard

industrial classification

codes 331 and 332).

Acid plant blowdown slurry/sludge (T)

Primary Lead:
K065

resulting from the thickening of blowdown
slurry from primary copper production.

Surface impoundment solids contained in (T)

Primary Zinc:
K066

and dredged from surface impoundments at
primary lead smelting facilities.

Sludge from treatment of process (T)

Primary Aluminum:

wastewater and/or acid plant blowdown
from primary zinc production.

K088 Spent potliners from primary aluminum (T
reduction.
Ferroalloys:
K090 Emission control dust or sludge from (M
ferrochromium-silicon production.
K091 Emission control dust or sludge from (T)

Secondary lLead:
K069

K100

ferrochromium production.

Emission control dust/sludge from (M
secondary lead smelting.

Waste leaching solution from acid (T)
leaching of emission control dust/sludge
from secondary lead smelting.

Veterinary Pharmaceuticals:

K084

K101

Wastewater treatment sludges generated (T)
during the production of veterinary
pharmaceuticals from arsenic or
organo-arsenic compounds.

Distillation tar residues from the (M
distillation of aniline-based compounds
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in the production of veterinary
pharmaceuticals from arsenic or
organo-arsenic compounds.

K102 Residue from the use of activated (T)
carbon for decolorization in the
production of veterinary pharmaceuticals
from arsenic or organo-arsenic compounds.

Ink Formulation:
K086 Solvent washes and sludges, caustic (M
washes and sludges, or water washes
and sludges from cleaning tubs and
equipment used in the formulation of
ink from pigments, driers, soaps, and
stabilizers containing chromium and

lead.
Coking:
K060 Ammonia still lime sludge from coking (T)
operations.
K087 Decanter tank tar sludge from coking (M)
operations.

History: Effective January 1, 1984; amended effective October 1, 1986;
December 1, 1988; December 1, 1991.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04
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33-24-02-18. Discarded commercial chemical products,
off-specification species, container residues, and spill residues
thereof. The following materials or items are hazardous wastes if and
when they are discarded or intended to be discarded as described in
paragraph 1 of subdivision b of subsection 1 of section 33-24-02-02,
when they are mixed with waste oil or used oil or other material and
applied to the 1land for dust suppression or road treatment, when they
are otherwise applied to the land in lieu of their original intended use
or when they are contained in products that are applied to the land in
lieu of their original intended use, or when, in lieu of their original
intended use, they are produced for use as (or as a component of) a
fuel, distributed for use as a fuel, or burned as a fuel.

1. Any commercial chemical product, manufacturing chemical
intermediate, or any mixture of the chemicals having the
generic name listed in subsection 5 or 6.

2. Any off-specification commercial chemical product,
manufacturing chemical intermediate, or any mixture of the
chemicals which, if it met specifications, would have the
generic name listed in subsection 5 or 6.

3. Any residue remaining in a container or in an inner liner
removed from a container that has held any commercial chemical
product, manufacturing chemical intermediate, or any mixture
of the <chemicals having the generic name listed in
subsection 5 or 6, unless the container is empty as defined in
subdivision ¢ of subsection 2 of section 33-24-02-07.

(NOTE: Unless the residue is being beneficially used or
legitimately recycled or reclaimed; or being accumulated,
stored, transported, or treated prior to such use, reuse,
recycling, or reclamation, the department considers the
residue to be intended for discard, and thus a hazardous
waste. An example of a legitimate reuse of the residue would
be where the residue remains in the container and the
container is used to hold the same commercial chemical product
or manufacturing chemical intermediate it previously held. An
example of the discard of the residue would be where the drum
is sent to a drum reconditioner who reconditions the drum but
discards the residue.)

4. Any residue or contaminated soil, water, or other debris,
resulting from the cleanup of a spill, into or on any land or
water, of any commercial chemical product, manufacturing
chemical intermediate, or mixture of the chemicals having the
generic name listed in subsection 5 or 6, or any residue or
contaminated soil, water, or other debris resulting from the
cleanup of a spill into or on any land or water of any
off-specification chemical product, manufacturing chemical
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intermediate, or mixture of the chemicals, which, if it met
specifications would have the generic name listed in
subsection 5 or 6. (Comment: The phrase "commercial chemical
product or manufacturing chemical intermediate having the
generic name listed in . . ." refers to a chemical substance
which is manufactured or formulated for commercial or
manufacturing use, which consists of the commercially pure
grade of the chemical, any technical grades of the chemical,
that are produced or marketed, and all formulations containing
one or more of the chemicals having the generic name listed in
subsection 5 or 6 as active ingredients. It does not refer to
a material, such as a manufacturing process waste, that
contains any of the substances listed in subsection 5 or 6.
Where a manufacturing process is deemed to be a hazardous
waste because it contains a substance listed in subsection 5
or 6, such wastes will be listed in either section 33-24-02-16
or 33-24-02-17 or will be identified as a hazardous waste by
the characteristic set forth in this chapter.)

The commercial chemical products, manufacturing chemical
intermediates, off-specification commercial chemical products
or manufacturing chemical intermediates, or mixtures of the

chemicals referred to in subsections 1 through 4, are
identified as acute hazardous wastes (H) and are subject to
the small quantity exclusion defined 1in subsection 5 of

section 33-24-02-05. These wastes and their corresponding
hazardous waste numbers are:

Hazardous Chemical

waste No. Abstracts No. Substance
PO23 107-20-0 Acetaldehyde, chloro-

P00O2 591-08-2 Acetamide, N-{aminothioxomethyl)-
POS7 640~19-7 Acstamide, 2-fluoxo~

POsS8 62~-74-8 Acetic acid, fluoro-, sodium salt
2002 591~-08-2 1-Acatyl-2~thicurea

P0O3 107-02-8 Acrolein

P070 116-06~3 Aldicarb

POC4 309-00~2 Aldrin

POOS 107~18-6 Allyl alcohol

POO6 2085%-73~-8 Aluminum phosphide (R,T)

POO7 2763-96~4 5-{Aminomethyl)-3-isoxazolol

POO8 504-24~5 4-Aminopyridine

PO0Y 131-74~-8 Asmonium picrate (R)

P119 7803-55-6 Ammonium vanadate

PO99 506-61~6 Argentate(l-), bis(cyano~C)-, potassium
POl0 1778-39~-4 Arsenic acid H,As0, )
PO12 1327-53-3 Arsenic oxide As;0,

POl 1303-28-2 Arsenic oxide As,0q

POll 1303-28-2 Arsenic pentoxide

PO12 1327-53-3 Arsenic trioxide

PO38 692~42~2 Arsine, diethyl

P0O36 696=-28~6 Arsonous dichloride, phenyl-

POS4 151564 Aziridine

PO&7 75-55-8 Aziridine, 2-methyl-

PO13 542-62-1 Barium cyanide

PO24 106-47-8 Benzenamina, 4-chloro-
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Hazardous Chemical

Waste No. Abstracts No. Substance

PO77 100-01-6 Benzenamine, 4-nitro-

PO28 100-44-7 Benzene, (chloromethyl)-

PO42 51-43-4 1,2-Benzenediol, 4-[l-hydroxy-2-(methylamino)ethyl]-,(R)~

PO46 122-09-8 Benzeneethanamine, alpha,alpha-dimethyl-

PO14 108-98-5 Benzenethiol

POO1 'g1-81-2 2H-1-Benzopyran-2-one, 4-hydroxy-3-(3-oxo-l-phenylbutyl)-,
& salts, when present at concentrations greater than 0.3%

P0O28 100-44-7 Benzyl chloride

PO1S 7440-41-7 Beryllium

PO17 598-31-2 Bromoacetone

PO1l8 357-57-3 Brucine

PO45 39196~-18-4 2-Butanone, 3,3-dimethyl-l-(methylthio)-, O-
[methylamino)carbonyl] oxime

PO21 592-01-8 Calcium cyanide

PO21 592-01-8 Calcium cyanide Ca(CN),

P022 75-15-0 Carbon disulfide

PO95 75-44-5 Carbonic dichloride

P023 107-20-0 Chloroacetaldehyde

PO24 106-47-8 p-Chlorocaniline

P0O26 5344-82-1 1-(o=Chlorophenyl)thiourea

P027 542-76-7 3-Chloropropionitrile

P029 544-92-3 Copper cyanide

P0O29 544-92-3 Copper cyanide Cu(CN)

PO30 ssscecescsne Cyanides (soluble cyanide salts), not otherwise specified

PO31 460-19-5 Cyanogen

P0O33 - 506=77-4 Cyanogen chloride

PO33 506-77-4 Cyanogen chloride (CN)Cl

PO34 131-89-5 2-Cyclohexyl-4,6-dinitrophenol

PO16 542-88-1 Dichloromethyl ether

PO36 696-28-6 Dichlorophenylarsine

P037 60-57~1 Dieldrin

P0O38 692-42-2 Diethylarsine

PO41 311-45-5 Diethyl-p-nitrophenyl phosphate

PO40 297-97=-2 0,0-Diethyl O-pyrazinyl phosphorothiocate

P0O43 55-91-4 Diisopropylfluorophosphate (DFP)

P004 309-00-2 1,4,5,8-Dimethanonaphthalene, 1,2,3,4,10,10-hexachloro-
1,4,4a4,5,8,8a~-hexahydro-, (lalpha, 4alpha, 4abeta, Salpha,
8alpha,8abeta)-

P0O60 465-73-6 1,4,5,8-Dimethanonaphthalene, 1,2,3,4,10,10~-hexachloro~
1,4,4a,5,8,8a-hexahydro-, (lalpha,d4alpha, 4abeta,Sbeta,
8beta,8abeta)-

P037 60-57-1 2,713,6=-Dimethanonaphth({2,3bjoxirene, 3,4,5,6,9,9-

hexachloro-la,2,2a,3,6,6a,7,7a-octahydro~-, (laalpha, 2beta,
2aalpha,3beta,é6beta,6aalpha,’beta,7aalpha)~-

POS1 172-20-8 2,7:3,6-Dimethanonaphth({2,3-bjoxirene, 3,4,5,6,9,9~
hexachloro-la,2,2a,3,6,6a,7,7a-octahydro, (laalpha, 2beta,
2abeta, 3alpha,6alpha,6abeta,7beta,7aalpha)-, & metabolites

PO44 60-51-5 Dimethoate

PO46 122-09-8 alpha, alpha-Dimethylphenethylamine
PO47 1§34-52-1 4,6-Dinitro-o-cresol and salts

P0O48 51-28-5 2,4-Dinitrophenol

P020 88-85-7 Dinoseb

P08sS 152-16-9 Diphosphoramide, octamethyl-

P1l11 107-49-3 Diphosphoric acid, tetraethyl ester
PO39 298-04-4 Disulfoton

P049 541-53-7 Dithiobiuret

POSO 115-29-7 Endosulfan

pPos8s 145-73-3 Endothall

POS1 72-20-8 Endrin
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Hazardous Chemical

Waste No. Abstracts No. Substance

POS1 72-20-8 Endrin, & metabolites

PO42 S1-43-4 Epinephrine

PO31 460-19-5 Ethanedinitrile

PO66 16752-77-5 Ethanimidothioic acid, N-[[(methylamino)carbonyl]oxy]-,methyl
ester

P10l 107-12-0 Ethyl cyanide

POS4 151-56-4 Ethyleneimine

P097 52-85-7 Famphur

POS6 7782-41-4 Fluorine

POS7 640-19-7 Fluorocacetamide

POS8 62-74-8 Fluorocacetic acid, sodium salt

P065 628-86-4 Fulminic acid, mercury(2+)salt (R,T)

POS9 76-44-8 Heptachlor

P062 757-58-4 Hexaethyl tetraphosphate

Pl16 79-19-6 Hydrazinecarbothiocamide

PO68 60-34-4 Hydrazine, methyl-

P0O63 74-90-8 Hydrocyanic acid

P063 74-90-8 Hydrogen cyanide

PO96 7803=-51=2 Hydrogen phosphide

PO60 465-73-6 Isodrin

P007 2763-96~4 3(2H)~-Isoxazolone, 5-(aminomethyl)-

P092 62-38-4 Mercury, (acetato-O)phenyl-

PO6S 628-86-4 Mercury fulminate (R,T)

P082 62-75-9 Methanamine, N-methyl-N-nitroso-

PO64 624-83-9 Methane, isocyanato-

PO16 542-88-1 Methane, oxybis(chloro-

P112 509-14-8 Methane, tetranitro- (R)

Pl18 75-70-7 Methanethiol, trichloro=-

POS50 115-29-7 6,9-Methano-2,4,3-benxodioxathiepin, 6,7,8,9,10,10-hexachloro-
1,5,5a,6,9,%a-hexahydro-, 3-oxide

POS9 76-44-8 4,7-Methano-1H-indene, 1,4,5,6,7,8,8-heptachloro-3a,4,7,7a~
tetrahydro-

PO66 16752-77-5 Methomyl

Poé8 60-34-4 Methyl hydrazine

PO64 624-83-9 Methyl isocyanate

P069 75-86=5 2-Methyllactonitrile

PO71 298-00-0 Methyl parathion

PO72 86-88-4 alpha-Naphthylthiourea

P0O73 13463-39-3 Nickel carbonyl

PO73 13463-39-3 Nickel carbonyl Ni(CO),, (T-4)-

PO74 557-19=-7 Nickel cyanide

PO74 557-19=7 Nickel cynaide Ni(CN),

PO7S '54-11-5 Nicotine and salts

PO76 10102-43-9 Nitric oxide

PO77 100-01-6 p-Nitroaniline

PO78 10102-44-0 Nitrogen dioxide

PO76 10102-43-9 Nitrogen oxide NO

PO78 10102-44-0 Nitrogen oxide NO,

PO81 55-63-0 Nitroglycerine (R)

P082 62-75-9 N-Nitrosodimethylamine

PO84 4549-40-0 N-Nitrosomethylvinylamine

PO8S 152-16-9 Octamethylpyrophosphoramide

PO87 20816-12-0 Osmium oxide 0sO,, (T-4)-

P087 20816-12-0 Osmium tetroxide

Po8s 145-73-3 7-Oxabicyclo(2.2.1]heptane-2,3-dicarboxylic acid

PO89 56-38-2 Parathion

PO34 131-89-5 Phenol, 2-cyclohexyl-4,6-dinitro-

PO48 51-28-5 Phenol, 2,4-dinitro-

PO47 '534-52~1 Phenol, 2-methyl-4,6-dinitro-, and salts
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Hazardous Chemical

Waste No. Abstracts No. Substance

P0O20 88-85-7 Phenol, 2-(l-methylpropyl)-4,6-dinitro-

P009 131-74-8 Phenol, 2,4,6-trinitro-, ammonium salt (R)

P092 62-38-4 Phenylmercury acetate

P093 103-85-5 Phenylthiourea

P09%4 298-02-2 Phorate

PO9S 75-44-5 Phosgene

PO96 7803-51-2 Phosphine

PO41 311-45-5 Phosphoric acid, diethyl 4-nitrophenyl ester

P0O39 298-04-4 Phosphorodithioic acid, 0,0-diethyl S-[2-(ethylthio)ethyl]
ester

PO9%4 298-02-2 Phosphorodithioic acid, O,0-diethyl S-[(ethylthio)methyl]
ester

PO44 60-51-5 Phosphorodithioic acid, 0,0-dimethyl S-{2-(methylamino)-
2-oxoethyl] ester

PO43 55-91-4 Phosphorofluoridic acid, bis(l-methylethyl) ester

P0O89 56-38-2 Phosphorothioic acid, 0,0-diethyl O-(4-nitrophenyl) ester

PO40 297-97-2 Phosphorothioic acid, 0,0-diethyl O-pyrazinyl ester

P097 52-85-7 Phosphorothioic acid, O-[4-((dimethylamino)sulfonyl]phenyl]
0,0-dimethyl ester

PO71 298-00-0 Phosphorothioic acid, 0,0-dimethyl O-(4-nitrophenyl)ester

Pll0 78-00-2 Plumbane, tetraethyl-

PO98 151-50-8 Potassium cyanide

Po9s 151-50-8 Potassium cyanide K(CN)

P099 506-61-6 Potassium silver cyanide

PO70 116-06-3 Propanal, 2-methyl-2-(methylthio)-, O-
[ (methylamino)carbonyl]oxime

P101 107-12-0 Propanenitrile

P0O27 542-76-7 Propanenitrile, 3-chloro-

PO69 75-86-5 Propanenitrile, 2-hydroxy-2methyl-

PO81 55-63-0 1,2,3-Propanetriol, trinitrate (R)

PO17 598-31-2 2-Propanone, l-bromo-

P102 107-19-7 Propargyl alcohol

PO03 107-02-8 2-Propenal

POOS 107-18-6 2-Propen-l1-ol

PO67 75-55-8 1,2-Propylenimine

P102 107-19-7 2-Propyn-l-ol

POOS8 504-24-5 Pyridinamine

PO7S '54-11-5 Pyridine, 3-(l-methyl-2-pyrrolidinyl)-, (S), & salts

Pl1l4 12039-52-0 Selenious acid, dithallium(l+) salt

Pl03 630-10-4 Selenourea

P104 506-64-9 Silver cyanide

P104 506-64-9 Silver cyanide Ag(CN)

P105 26628-22-8 Sodium azide

P106 143-33-9 Sodium cyanide

P106 143-33-9 Sodium cyanide Na(CN)

P107 1314-96-1 Strontium sulfide

P107 1314-96~1 Strontium sulfide Srs

P108 157-24-9 Strychnidin-10-one, and salts

PO18 357-57-3 strychnidin-10-one, 2,3-dimethoxy-

P108 157-24-9 strychnine and salts

P115 7446-18-6 Sulfuric acid, dithallium(l+) salt

P109 3689-24-5 Tetraethyldithiopyrophosphate

P110 78-00-2 Tetraethyl lead

P11l 107-49-3 Tetraethyl pyrophosphate

P1l12 509-14-8 Tetranitromethane (R)

P062 757-58-4 Tetraphosphoric acid, hexaethyl ester

P1l13 1314-32-5 Thallic oxide

P113 1314-32-5 Thallium oxide T1,0,

P1l1l4 12039-52-0 Thallium(I) selenite
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Hazardous Chemical

Waste No. Abstracts No. Substance

P115 7446-18-6 Thallium(I) sulfate

P109 3689-24-5 Thiodiphosphoric acid, tetraethyl ester ’

PO4S 39196-18-4 Thiofanox

P0O49 541-53-7 Thioimidodicarbonic diamide [(H,N)C(S)],NH

PO14 108-98-5 Thiophenol

P116 79-19-6 Thiosemicarbazide

PO26 5344-82-1 Thiourea, (2-chlorophenyl)-

P072 86-88-4 Thiourea, l-naphthalenyl-

P093 103-85-5 Thiourea, phenyl-

P123 8001-35-2 Toxaphene

Pl18 75=70-7 Trichloromethanethiol

P119 7803-55-6 Vanadic acid, ammonium salt

P120 1314-62-1 Vanadium oxide V,0,

P120 1314-62-1 Vanadium pentoxide

PO84 4549-40-0 Vinylamine, N-methyl-N-nitroso-

POO1 '81-81-2 Warfarin, & salts, when present at concentrations greater
than 0.3%

P121 557-21-1 Zinc cyanide

P121 557-21-1 Zinc cyanide Zn(CN),

P122 1314-84-7 Zinc phosphide Zn,P,, when pr t at trations

greater than 10% (R, T)

!CAS Number given for parent compound only.

6.

The commercial chemical products, manufacturing chemical
intermediates, off-specification commercial chemical
products, or mixtures of the chemicals referred to in
subsections 1 through 4, are identified as toxic wastes
(T) unless otherwise designated and are subject to the
small quantity exclusion defined in subsections 1 and 6
of section 33-24-02-05.

(Comment: For the convenience of the regulated
community, the primary hazardous properties of these
materials have been 1indicated by the letters T
(toxicity), R (reactivity), I (ignitability), and C
(corrosivity). Absence of a letter indicates that the
compound is only listed for toxicity.)

These wastes and their corresponding hazardous waste
numbers are:

New Table

Hazardous Chemical

Waste No. st ] . Substance

Uoo1l 75-07-0 Acetaldehyde (I)

U034 75-87-6 Acetaldehyde, trichloro-

U187 62-44-2 Acetamide, N-(4-ethoxyphenyl)-

Uoos 53-96-3 Acetamide, N-9H-fluoren-2-yl

U240 '94-75-7 Acetic acid, (2,4-dichlorophenoxy)-, salts & esters
Ul12 141-78-6 Acetic acid, ethyl ester (I)
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Hazardous Chemical

Waste No. Abstracts No. Substance

Ul44 301-04-2 Acetic acid, lead(2+) salt

U214 563-68-8 Acetic acid, thallium (1l+) salt

ses FO27 93-76=-5 Acetic acid, (2,4,5-trichlorophenoxy)-
uoo2 67-64-1 Acetone (I)

voo3 75-05-8 Acetonitrile (I, T)

Uoo4 98-86-2 Acetophenone

Uoos 53-96-3 2-Acetylaminofluorene

Uoos 75-36-5 Acetyl chloride (C,R,T)

uoo7 79-06-1 Acrylamide

voos 79-10-7 Acrylic acid (I)

Uoo9 107-13-1 Acrylonitrile

uo1l1l 61-82-5 Amitrole

uo12 62-53-3 Aniline (I,T)

U136 75-60-5 Arsinic acid, dimethyl-

Uol4 492-80-8 Auramine

Uo1s 115-02-6 Azaserine

Uo10 50-07=7 Azirino(2’,3’:3,4)pyrrolo(l,2-a)indole-4,7~-dione, 6-amino-8-

([ (aminocarbonyl )oxy)methyl]-1,1la,2,8,8a,8b-hexahydro-8a-methoxy-5-~
methyl-[las-(laalpha, 8beta, S8aalpha, 8balpha)]-

U1s7 56-49-5 Benz(jlaceanthrylene, 1l,2-dihydro-3-methyl-

Uolé 225-51-4 Benz(c]acridine

uo17 98-87-3 Benzal chloride

U192 23950-58-5 Benzamide, 3,5-dichloro-N-(1,l-dimethyl-2-propynyl)-

vo1s 56-55-3 Benz(a]anthracene

U094 57-97-6 Benz(a)anthracene, 7,12-dimethyl-

U012 62-53-3 Benzenamine (I, T)

U014 492-80-8 Benzenamine, 4,4’'-carbonimidoylbis(N,N-dimethyl-

U049 3165-93-3 Benzenamine, 4-chloro-2-methyl-, hydrochloride

U093 60-11-7 Benzenamine, N,N-dimethyl-4-(phenylazo)=-

U3as 95-53-4 Benzenamine, 2-methyl-

U3s3 106-49-0 Benzenamine, 4-methyl-

Ulss 101-14-4 Benzenamine, 4,4’'-methylenebis(2-chloro-

U222 636-21-5 Benzenamine, 2-methyl-, hydrochloride

uU1sl 99-55-8 Benzenamine, 2-methyl-5-nitro-

uo1l9 71-43-2 Benzene (I,T)

uo3s 510-15-6 Benzeneacetic acid, 4-chloro-alpha-(4-chlorophenyl)-alpha-hydroxy-,
ethyl ester

uo3o 101-55-3 Benzene, l-bromo-4-phenoxy-

Uo3s 305-03-3 Benzenebutanoic acid, 4-(bis(2-chloroethyl)amino)-

U037 108-90-7 Benzene, chloro-

U221 25376-45-8 Benzenediamine, ar-methyl-

vo2s 117-81-7 1,2-Benzenedicarboxylic acid, bis(2-ethylhexyl) ester

U069 84-74-2 1,2-Benzenedicarboxylic acid, dibutyl ester

uoss 84-66-2 1,2-Benzenedicarboxylic acid, diethyl ester

U102 131-11-3 1,2-Benzenedicarboxylic acid, dimethyl ester

U107 117-84-0 1,2-Benzenedicarboxylic acid, dioctyl ester

uo70 95-50~-1 Benzene, 1,2-dichloro-

Uo71 541-73-1 Benzene, 1,3-dichloro-

uo72 106-46-7 Benzene, 1,4-dichloro-

U060 72-54-8 Benzene, 1,1’-(2,2-dichlorocethylidene)bis(4-chloro-

go17 98-87-3 Benzene, (dichloromethyl)-

U223 26471-62-5 Benzene, 1,3-diisocyanatomethyl- (R,T)

U239 1330-20-7 Benzene, dimethyl- (I,T)

U201 108-46-3 1,3-Benzenediol

U127 118-74-1 Benzene, hexachloro-

Uosé 110-82-7 Benzene, hexahydro- (I)

U220 108-88-3 Benzene, methyl-

U10s 121-14-2 Benzene, l-methyl-2,4-dinitro-

Ul06 606-20-2 Benzene, 2-methyl-l,3-dinitro-
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Hazardous
Waste No.

Uoss
U169
U183
u1ss
uo20
uo20
U207
U061l
U247
vo23
U234
uo21
U202
U203
Ul4l
uoso
U064
U248

U022
U197
vo23
uoss
uo21
U073
uosl
Uo9s
U225
U030
uUl2s
U172
Uo3l
U159
U160
U0s3
U074
Ul43

U031
U136
U032
U238
U178
U097
Ull4
U062

U215
Uoi3
U156
U033
U211
U034
uo3s
U036
U026
U037
Uo3s

Chemical

Abstracts No.

Substance

98-82-8
98-95-3
608-93-5
82-68-8
98-09-9
98-09-9
95-94-3
50-29-3
72-43-5
98-07-7
99-35-4
92-87-5
'81-07-2
94-59-7
120-58-1
94-58-6
189-55-9
'81-81-2

50-32-8
106-51-4
98-07-7
1464-53-5
92-87-5
91-94-1
119-90-4
119-93-7
75=-25-2
101-55-3
87-68-3
924-16-3
71-36-3
78-93-3
1338-23-4
4170-30-3
764-41-0
303-34-4

71-36-3
75-60-5
13765-19-0
51-79-6
615-53-2
79-44-7
'111-54-6
2303-16-4

6533-73-9
353-50-4
79-22-1
353-50-4
56-23-5
75-87-6
305-03-3
57-74-9
494-03-1
108-90-7
510-15-6

Benzene, (l-methylethyl)- (I)

Benzene, nitro-

Benzene, pentachloro-

Benzene, pentachloronitro-

Benzenesulfonic acid chloride (C,R)

Benzenesulfonyl chloride (C,R)

Benzene, 1,2,4,5-tetrachloro-

Benzene, 1,1’'-(2,2,2-trichloroethylidene)bis(4-chloro-
Benzene, 1,1’-(2,2,2-trichlorocethylidene)bis(4-methoxy-
Benzene, (trichloromethyl)-

Benzene, 1,3,5-trinitro-

Benzidine

1,2-Benzisothiazol-3(2H)-one, 1,1-dioxide, & salts
1,3-Benzodioxole, 5-(2-propenyl)-

1,3-Benzodioxole, 5-(l-propenyl)-

1,3-Benzodioxole, S-propyl-

Benzo(rst]pentaphene

2H-1-Benzopyran-2-one, 4-hydroxy-3-(3-oxo-l-phenyl-butyl)-, & salts,
when present at concentrations of 0.3% or less
Benzo[a]pyrene

p-Benzoquinone

Benzotrichloride (C,R,T)

2,2’'-Bioxirane

[1,1’-Biphenyl]-4,4’-diamine
[1,1’Biphenyl]-4,4'~-diamine, 3,3’-dichloro-
[1,1’-Biphenyl]-4,4’'~-diamine, 3,3’'-dimethoxy-
[1,1’-Biphenyl]-4,4’'~-diamine, 3,3’-dimethyl-

Bromoform

4-Bromophenyl phenyl ether

1,3-Butadiene, 1,1,2,3,4,4-hexachloro-

l1-Butanamine, N-butyl-N-nitroso-

1-Butanol (I)

2-Butanone (I,T)

2-Butanone peroxide (R,T)

2-Butenal

2-Butene, 1,4-dichloro- (I,T)

2-Butenoic acid, 2-methyl-, 7-[{[2,3-dihydroxy-2-(l-methoxyethyl)-3-
methyl-l-oxobutoxy|methyl]-2,3,5,7a-tetrahydro~1H-pyrrolizin-1-yl
ester, [1S-[lalpha(2),7(2S*,3R*), 7aalpha]}]-

n-Butyl alcohol (I)

Cacodylic acid

Calcium chromate

Carbamic acid, ethyl ester

Carbamic acid, methylnitroso-, ethyl ester

Carbamic chloride, dimethyl-

Carbamodithioic acid, 1,2-ethanediylbis-, salts and esters
Carbamothioic acid, bis(l-methylethyl)-, 8-(2,3-dichloro-2-propenyl)
ester

Carbonic acid, dithallium(l+) salt

Carbon difluoride

Carbonochloridic acid, methyl ester (I,T)

Carbon oxyfluoride (R,T)

Carbon tetrachloride

Chloral

Chlorambucil

Chlordane, alpha & gamma isomers

Chlornaphazine

Chlorobenzene

Chlorobenzilate
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Hazardous Chemical

Waste No. Abstracts No. Substance

uo3s 59~50.7 4-Chloro-mn-cresdl

U042 110-75-8 2-Chlorcethyl vinyl ether

Uo44 67~66-3 Chloroform

U046 107-30-~2 chloromethyl methyl ether

U047 91-58-7 beta-Chloronaphthalene

U048 95=-57-8 o-Chlorophenol

U049 3165-93-3 4-Chloro~o-toluidine, hydrochloride

U032 13765~19-0 Chromic acid HCrO,, calcium salt

Uos0 218-01~9 Chrysene

Uos1 esevesacan Creosote

U0s2 1319-77-3 Cresol (Cresylic acid)

Uos3 4170-30-3 Crotonaldehyde

uoss 98-82-8 Cumene (I)

U246 508683 Cyanogen bromide (CH)Br

U197 106-51-4 2,5-Cyclohexadiene~1,4-dione

uosé 110-82-7 Cyclohexane (I) )

U129 58-89-9 Ccyclohexane, 1,2,3,4,5,6-hexachloro-,
{lalpha,2alpha,3beta,4alpha,Salpha,6bata)

vos7 108~94~1 Cyclohexanone (I)

U130 17-47-4 1,3-Cyclopentadiene, 1,2,3,4,5,5~hexachloro-

vos8 50-18-0 Cyclophosphanide

v240 '94-75-7 2,4-D, salts and esters

Uos9 20830-81-3 Daunomycin

U060 72-54-8 DDD

U061l 50-29-3 DT

U062 2303-16«4 Diallate

U063 53-70-3 Dibenz[a,hjanthracene

Bo64 189-55~9 Dibenzo[a,i]pyrens

U066 96-12-8 1,2-pibromo~3-chloropropanes

U069 84742 Dibutyl phthalate

uo70 95-50-1 o=-Dichlorobenzene

Uo7l 541-73-1 m=Dichlorcbenzene

vo72 106-46-7 .p~Dichlorchenzene

0073 91-94~1 3,3'-Dichlorcbenzidine

U074 764-41-0 1,4-Dichloro~2-butene (I,T)

uo75 75-71-8 Dichlorodifluorcmethane

uo78 75-35-4 1,1-Dichloroethylene

U079 156-60-5 1,2-Dichloroethylens

voezs 111-44-4 Dichloroethyl ether

uo27 108-60~1 Dichloroisopropyl ether

U024 111-91-1 Dichloromethoxy ethane

uosy 120-83~2 2,4~Dichlorophenol

uos2 87-65-0 2,6-Dichlorophencl

Uos4 542-75-6 1,3-Dichloropropene

U085 1464-53-5 1,213,4~-Diepoxybutane (I,T)

U108 123-91-1 1,4-Diethyleneoxide

yozs 117-81-7 Diethylhexyl phthalate

uoss 1615-80~1 N,N’-Diethylhydrazine

uoa7 3288-58-2 0,0-Diethyls-methyl-dithiophosphate

goss 84-66-2 Diethyl phthalate

uose 56-53-~1 Piethylstilbesterol

U090 94586 Dihydrosafrole

Uost 119-90-4 3,3’~Dimethoxybenzidine

uoe2 124-40-3 Dimethylamine (1)

U093 60-11-7 p-Dimethylaminoazobenzene

U094 57-97-6 7:12-Dimethylbenz{a)anthracens

U09s 119-93-7 3,3'~Dimethylbenzidine

U096 80-15-9 alpha,alpha-Dimethylbenzylhydroperoxide (R)

U097 T79=44~7 Dimethylcarbamoyl chloride
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Hazardous
Waste No.

vo9s
uos9
ulo1l
U102
ulo03
Ulo0s
ul06
U107
ulos
U109
uUllo
Ulll
U041
uool
U174
U1ss
U067
uo76
uo77
U131
U024
U117
Uo2s
Uls4
U208
U209
U218
U226
U227
uU3sse
U173
U004
U043
Uo42
uo78
uo79
U210
U228
Ul12
U113
U238
U117
Ull4
U067
uo77
U3s9
Ul1s
Ullé
uo7s6
Ulls
U119
U120
U122
U123
U124
U12s
U147
U213
U125

Chemical
Abstracts No.

Substance

57-14=7
540-73-8
105-67-9
131-11-3
77-78-1
121-14-2
606-20-2
117-84-0
123-91-1
122-66=7
142-84-7
621-64-7
106-89-8
75-07-0
55-18-5
91-80-5
106-93-4
75-34=3
107-06-2
67-72-1
111-91-1
60-29-7
111-44-4
76-01-7
630-20-6
79-34-5
62-55-5
71-55-6
79-00-5
110-80-5
1116-54-7
98-86-2
75-01-4
110-75-8
75=35-4
156-60-5
127-18-4
79-01-6
141-78-6
140-88-5
51-79-6
6§0~-29-7
'111-54-6
106-93-4
107-06-2
110-80-5
75-21-8
96-45<-7
75-34-3
97-63-2
62-50-0
206-44-0
50-00-0
64-18-6
110-00-9
98-01-1
108-31-6
109-99-9
98-01-1

1,1-Dimethylhydrazine

1,2-Dimethylhydrazine

2,4-Dimethylphenol

Dimethyl phthalate

Dimethyl sulfate

2,4-Dinitrotoluene

2,6-Dinitrotoluene

Di-n-octyl phthalate

1,4-Dioxane

1,2-Diphenylhydrazine

Dipropylamine (I)

Di-n-propylnitrosamine

Epichlorohydrin

Ethanal (I)

Ethanamine, N-ethyl-N-nitroso-

1,2-Ethanediamine, N,N-dimethyl-N’-2-pyridinyl-N’-(2-thienylmethyl)-
Ethane, 1,2-dibromo-

Ethane, 1,l1-dichloro-

Ethane, 1,2-dichloro-

Ethane, hexachloro-

Ethane, 1,1’-[(methylenebis(oxy)]bis(2-chloro-
Ethane, 1,1’-oxybis- (I)
Ethane, 1,1’-oxybis([2-chloro-
Ethane, pentachloro-

Ethane, 1,1,1,2-tetrachloro-
Ethane, 1,1,2,2-tetrachloro-
Ethanethicamide

Ethane, 1,1,1-trichloro-
Ethane, 1,1,2-trichloro-
Ethanol, 2-ethoxy-

Ethanol, 2,2’-(nitroscimino)bis-
Ethanone, l-phenyl-

Ethene, chloro-

Ethene, (2-chloroethoxy)-
Ethene, 1,l1-dichloro-

Ethene, 1,2-dichloro-, (E)-
Ethene, tetrachloro-

Ethene, trichloro-

Ethyl acetate (I)

Ethyl acrylate (I)

Ethyl carbamate (urethane)
Ethyl ether (I)
Ethylenebisdithiocarbamic acid, salts and esters
Ethylene dibromide

Ethylene dichloride

Ethylene glycol monoethyl ether
Ethylene oxide (I,T)
Ethylenethiourea

Ethylidene dichloride

Ethyl methacrylate

Ethyl methanesulfonate
Fluoranthene

Formaldehyde

Formic acid (C,T)

Furan (I)
2-Furancarboxaldehyde (I)
2,5-Furandione

Furan, tetrahydro- (I)
Furfural (I)
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Hazardous Chemical

Waste No. Abstracts No. Substance

U124 110-00-9 Furfuran (I)

U206 18883-66-4 Glucopyranose, 2-deoxy-2(3-methyl-3-nitrosoureido)-, D=

U206 18883-66-4 D-Glucose, 2-deoxy-2-([(methylnitrosocamino)-carbonyl]aminc]-

U126 765-34-4 Glycidylaldehyde

Ul63 70-25-7 Guanidine, N-methyl-N’-nitro-N-nitroso-

U127 118-74~1 Hexachlorobenzene

U128 87-68-3 Hexachlorobutadiene

Uli3o 77-47-4 Hexachlorocyclopentadiene

U131 67-72-1 Hexachloroethane

U132 70-30-4 Hexachlorophene

U243 1888-71-7 Hexachloropropene

U133 302-01-2 Hydrazine (R,T)

uosé 1615-80-1 Hydrazine, 1,2-diethyl-

Uo9s 57-14-7 Hydrazine, 1,l-dimethyl-

U099 540-73-8 HBydrazine, 1,2-dimethyl-

U109 122-66-7 Hydrazine, 1,2-diphenyl-

Ul34 7664-39-3 Hydrofluoric acid (C,T)

Ul34 7664-39-3 Hydrogen fluoride (C,T)

U13s 7783-06-4 Hydrogen sulfide

U13s 7783-06-4 Hydrogen sulfide H,S

Uo9é 80~15-9 Hydroperoxide, l-methyl-l-phenylethyl- (R)

Ullé 96-45-7 2-Imidazolidinethione

U137 193-39-5 Indeno(1l,2,3-cd]pyrene

U139 9004-66-4 Iron dextran

ulso 85-44-9 1,3-Isobenzofurandione

Ul40 78-83-1 Isobutyl alcohel (I,T)

Ul41l 120-58-1 Isosafrole

Ul42 143-50-0 Kepone

Ul43 303-34-4 Lasiocarpine

Ul44 301-04-2 Lead acetate

U146 1335-32-6 Lead, bis(acetato-O)tetrahydroxytri-

Ul4sS 7446-27=-7 Lead phosphate

Ul46 1335-32-6 Lead subacetate

U129 58-89-9 Lindane

Ul63 70-25=7 MNNG

U147 108-31-6 Maleic anhydride

uUl4s 123-33-1 Maleic hydrazide

Ul49 109-77-3 Malononitrile

U1s0 148-82-3 Melphalan

Uls1 7439-97-6 Mercury

U152 126-98-7 Methacrylonitrile (I,T)

U092 124-40-3 Methanamine, N-methyl- (I)

uo29 74-83-3 Methane, bromo-

Uo4s 74-87-3 Methane, chloro- (I,T)

U046 107-30-2 Methane, chlorcmethoxy-

Uoés 74-95-3 Methane, dibromo-

uoso 75-09-2 Methane, dichloro-

uo7s 75-71-8 Methane, dichlorodifluoro-

Ul3s 74-88-4 Methane, iodo-

U119 62-50-0 Methanesulfonic acid, ethyl ester

U211 56-23-5 Methane, tetrachloro-

ul1s3 74-93-1 Methanethiol (I,T)

u22s 75-25=2 Methane, tribromo-

U044 67-66-3 Methane, trichloro-

U121 75-69-4 Methane, trichlorofluoro=-

uo3e 57-74-9 4,7-Methano-1H-indene, 1,2,4,5,6,7,8,8-octachloro-2,3,3a,4,7,7a~
hexahydro-

U154 67-56-1 Methanol (I)

U1ss 91-80-5 Methapyrilene
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Hazardous
Wastes No.

U142

U247
U154
uo29
Ulsé
Uo4s
Ulsé
U226
U157
Ulss
uoés
uoso
U159
U160
Ul3s
Ulél
U162
U161
Ulé4d
uolo0
U059

U167
U168
U026
U165
U047
Uléé
U236

Uléé
U167
Ulés
U217
U169
U170
U171
U172
U173
U174
U176
U177
U178
U179
[138: 1}
U181l
U193
Uoss

U11S
U126
Uo4l
U182
U183
U184
u18s
See F027

Chemical
Abstracts No.

Substance

143-50-0

72-43-5
67-56-1
74-83-9
504-60-9
74-87-3
79-22-1
71-55-6
56-49-5
101-14-4
74-95-3
75-09-2
78-93-3
1338-23-4
74-88-4
108-10-1
80-62-6
108-10~-1
56-04-2
50-07-7
20830-81-3

134-32-7
91-59-8
494-03-1
91-20-3
91-58-7
130-15-4
72-57-1

130-15-4
134-32-7
91-59-8
10102-45~1
98-95-3
100-02-7
79-46-9
924-16-3
1116-54=-7
55-18-5
759-73-9
684-93-5
615-53-2
100-75-4
930-55-2
99-55-8
1120-71-4
50-18-0

75-21-8
765-34-4
106-89-8
123-63-7
608-93-5

76=-01-7

82-68-8

87-86-5

1,3,4-Metheno-2H-cyclobuta[cd]pentalen-2-one, 1,1la,3,3a,
4,5,5,5a,5b,6~-decachloroctahyrdo-

Methoxychlor

Methyl alcohol (I)

Methyl bromide

1-Methylbutadiene (I)

Methyl chloride (I,T)

Methyl chlorocarbonate (I,T)

Methyl chloroform

3-Methylcholanthrene

4,4’ -Methylenebis(2-chlorocaniline)

Methylene bromide

Methylene chloride

Methyl ethyl ketone (MEK) (I,T)

Methyl ethyl ketone peroxide (R,T)

Methyl iodide

Methyl isobutyl ketone (I)

Methyl methacrylate (I,T)

4-Methyl-2-pentanone (I)

Methylthiouracil

Mitomycin C

5,12-Naphthacenedione, 8-acetyl-10-[(3-amino-2,3,6-trideoxy)-
alpha-L-lyxo~hexopyranosyl)oxy)-7,8,9,10-tetrahydro-6,8,11-
trihydroxy-l-methoxy-, (8S-cis)-

l-Naphthalenamine

2-Naphthalenamine

Naphthalenamine, N,N’-bis(2-chloroethyl)-

Naphthalene

Naphthalene, 2-chloro=-

1,4-Naphthalenedione

2,7-Naphthalenedisulfonic acid, 3,3’-((3,3’~dimethyl(1l,1’~biphenyl]~
4,4’diyl)bis(azo)bis(5-amino-4~hydroxy)-, tetrasodium salt
1, 4-Naphthoquinone

alpha-Naphthylamine

beta-Naphthylamine

Nitric acid, thallium(l+) salt

Nitrobenzene (I,T)

p-Nitrophenol

2-Nitropropane (I,T)

N-Nitrosodi-n-butylamine

N-Nitrosodiethanolamine

N-Nitrosodiethylamine

N-Nitroso-N-ethylurea

N-Nitroso-N-methylurea

N-Nitroso-N-methylurethane

N-Nitrosopiperidine

N-Nitrosopyrrolidine

S-Nitro-o-toluidine

1,2-Oxathiolane, 2,2-dioxide
2H-1,3,2-Oxazaphosphorin-2-amine, N,N-bis(2-chloroethyl)tetrahydro-,
2-oxide

Oxirane (I,T)

Oxiranecarboxyaldehyde

Oxirane, (chloromethyl)-

Paraldehyde

Pentachlorobenzene

Pentachlorocethane

Pentachloronitrobenzene (PCNB)

Pentachlorophenol
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Hazardous
Waste No.

Ul6l
uUlss
uls?
ulss
Uo4s
U039
uosl
Uos2
uos9
U101
Uo0s2
U132
ui70 *’
See F027
See F027
See FO027
See F027
U1so0
Ul4s
uos?
U189
U190
U191
U179
U192
U194
Ul1ll
Ull0
Uosé
Uos3
U149
U171
uo27
U193
See F027
U235
Ul40
U002
uoo7
Uos4
U243
uoo9
U1s2
uoos
U113
U1i1s
Ul62
U194
uos3
Ul4s
U196
U191
U237
Ulé4
Ulso
U200
U201
U202
U203

Chemical

Abstracts No. Substance
108-10-1 Pentanol, 4-methyl-
504-60-9 1,3-Pentadiene (I)
62-44-2 Phenacetin
108-95-2 Phenol
95-57-8 Phenol, 2-chloro-
59-50-7 Phenol, 4-chloro-3-methyl-

120-83-2 Phenol, 2,4-dichloro-

87-65-0 Phenol, 2,6-dichloro-
56-53-1 Phenol, 4,4’'-(1,2-diethyl-1,2-ethenediyl)bis-, (E)-

105-67-9 Phenol, 2,4-dimethyl-

1319-77-3 Phenol, methyl-
70-30-4 Phenol, 2,2’-methylenebis(3,4,6-trichloro-

100-02-7 Phenol, 4-nitro-

87-86-5 Phenol, pentachloro=-

58-90-2 Phenol, 2,3,4,6-tetrachloro-
95-95-4 Phenol, 2,4,5-trichloro-
88-06-2 Phenol, 2,4,6-trichloro-

148-82-3 L-Phenylalanine, 4-(bis(2-chloroethyl)amino]-
7446-27-7 Phosphoric acid, lead(2+) salt (2:3)
3288-58-2 Phosphorodithioic acid, 0,0-diethyl S-methyl ester
1314-80-3 Phosphorus sulfide (R)

85-44-9 Phthalic anhydride

109-06-8 2-Picoline

100-75-4 Piperidine, l-nitroso-

23950-58-5 Pronamide

107-10-8 l-Propanamine (I,T)

621-64-7 1-Propanamine, N-nitroso-N-propyl-

142-84-7 1-Propanamine, N-propyl- (I)

96-12-8 Propane, 1,2-dibromo-3-chloro-
78-87-5 Propane, 1,2-dichloro-
109-77-3 Propanedinitrile
79-46-9 Propane, 2-nitro- (I,T)
108-60~1 Propane, 2,2’-oxybis(2-chloro-
1120-71-4 1,3-Propane sultone
93-72-1 Propanoic acid, 2-(2,4,5-trichlorophenoxy)-
126-72-7 1-Propanol, 2,3-dibromo-, phosphate (3:1)
78-83-1 1-Propanol, 2-methyl- (I,T)
67-64~1 2-Propanone (I)
79-06~1 2-Propenamide

542-75-6 1-Propene, 1,3-dichloro-

1888-71-7 1-Propene, 1,1,2,3,3,3-hexachloro-

107-13-1 2-Propenenitrile

126-98-7 2-Propenenitrile, 2-methyl- (I,T)

79-10-7 2-Propenoic acid (I)

140-88-5 2-Propenoic acid, ethyl ester (I)

97-63-2 2-Propenoic acid, 2-methyl-, ethyl ester
80-62-6 2-Propenoic acid, 2-methyl-, methyl ester (I,T)
107-10-8 n-Propylamine (I,T)

78-87-5 Propylene dichloride

123-33-1 3,6-Pyridazinedione, 1,2-dihydro-

110-86-1 Pyridine

109-06-8 Pyridine, 2-methyl-

66-75~1 2,4(18,3H)-Pyrimidinedione, 5-[bis(2-chloroethyl)amino]-
56-04-2 4-(1H)-Pyrimidinone, 2,3-dihydro-é-methyl-2-thioxo-
930-55-2 Pyrrolidine, l-nitroso-

50-55=-5 Reserpine

108-46-3 Resorcinol

'81-07-2 Saccharin, and salts

94-59-7 Safrole
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Hazardous
Waste No.

U204
U204
U20S
U205
uo1s
See F027
U206
U1lo03
u1is9
See F027
U207
U208
U209
U210
See F027
U213
U214
U215
U216
U216
U217
u218
U153
U244
U219
U244
U220
U221
U223
U3zs
U3s3
U222
Uo11
v227
U228
U121
See F027
See FO027
U234
u1s2
u23s
U236
U237
U176
U177
U043
U248

U239
U200

U249

Chemical
Abstracts No.

Substance

7783-00-8
7783-00-8
7488-56-4
7488-56-4
115-02-6
93-72-1
18883-66-4
77-78-1
1314-80-3
93-76-5
95-94-3
630-20-6
79-34-5
127-18-4
58-90-2
109-99-9
563-68-8
6533-73-9
7791-12-0
7791-12-0
10102-45~-1
62-55-5
74-93-1
137-26-8
62-56-6
137-26-8
108-88-3
25376-45-8
26471-62-5
95-53-4
106-49-0
636-21-5
61-82-5
79-00-5
79-01-6
75-69-4
95-95-4
88-06-2
99-35-4
123-63-7
126-72-7
72-57-1
66-75-1
759=73-9
684-93-5
75-01-4
'g1-81-2

1330-20-7
50-55-5

1314-84-7

Selenious acid

Selenium dioxide

Selenium sulfide

Selenium sulfide Ses, (R,T)
L-Serine, diazoacetate (ester)
Silvex (2,4,5-TP)
Streptozotocin

Sulfuric acid, dimethyl ester
Sulfur phosphide (R)
2,4,5-T
1,2,4,5-Tetrachlorobenzene
1,1,1,2-Tetrachlorocethane
1,1,2,2-Tetrachloroethane
Tetrachloroethylene
2,3,4,6-Tetrachlorophenol
Tetrahydrofuran (I)
Thallium(I) acetate
Thallium(I) carbonate
Thallium(I) chloride
Thallium chloride Tlcl
Thallium(I) nitrate
Thiocacetamide

Thiomethanol (I, T)
Thioperoxydicarbonic diamide [(H,N)C(S)],S;, tetramethyl-
Thiourea

Thiram

Toluene

Toluenediamine

Toluene diisocyanate (R,T)
o-Toluidine

p-Toluidine

o-Toluidine hydrochloride

‘18-1,2,4-Triazol-3-amine

1,1,2-Trichlorcethane

Trichloroethylene

Trichloromonofluoromethane

2,4,5-Trichlorophenol

2,4,6-Trichlorophenol

1,3,5-Trinitrobenzene (R,T)

1,3,5-Trioxane, 2,4,6-trimethyl-

Tris (2,3-dibromopropyl) phosphate

Trypan blue

Uracil mustard

Urea, N-ethyl-N-nitroso-

Urea, N-methyl-N-nitroso-

Vinyl chloride

Warfarin, and salts, when present at concentrations of 0.3 percent or
less

Xylene (I)

Yohimban-l6-carboxylic acid, 11,17-dimethoxy-18-((3,4,5-
trimethoxybenzoyl)oxy)-, methyl ester, (3beta,lébeta,l7alpha,
18beta,20alpha)-

Zinc phosphide Zn,P,, when present at concentrations of 10 percent or
less

ICAS Number given for parent compound only.
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History: Effective January 1, 1984; amended effective October 1,
1986; December 1, 1988.

General Authority: NDCC 23-20.3-03

Law Implemented: NDCC 23-20.3-03, 23-20.3-04
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APPENDIX I
REPRESENTATIVE SAMPLING METHODS

The methods and equipment used for sampling waste materials will
vary with the form and consistency of the waste materials to be
sampled. Samples collected using the sampling protocols listed
below, for sampling waste with properties similar to the indicated
materials, will be considered by the agency to be representative of
the waste.

Extremely viscous 1liquid - ASTM Standard D140-70 Crushed or
powdered material - ASTM Standard D346-75 Soil or rock-like
material - ASTM Standard D420-69 Soil-like material - ASTM Standard
D1452-65

Fly Ash-like material - ASTM Standard D2234-76 (ASTM Standards are
available from ASTM, 1916 Race Street, Philadelphia, PA 19103)

Containerized liquid wastes - "COLIWASA" described in "Test Methods
for the Evaluation of Solid Waste, Physical/Chemical Methods,"!
United States Environmental Protection Agency, Office of Solid
wWaste, Washington, D.C. 20460. (Copies may be obtained from Solid
Waste Information, United States Environmental Protection Agency,
26 W. St. Clair Street, Cincinnati, Ohio 45268)

Liquid waste in pits, ponds, lagoons, and similar reservoirs. -
"Pond Sampler" described in "Test Methods for the Evaluation of
Solid waste, Physical/Chemical Methods."!

This manual also contains additional information on application of
these protocols..
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New Appendix APPENDIX II

METHOD 1311
TOXICITY CHARACTERISTIC LEACHING PROCEDURE
(TCLP)

1.0 Scope and Application

.l

1.2

1.3

1.4

The Toxicity Characteristic Leaching Procedure is designed
to determine the mobility of both organic and inorganic
analytes present in liquid, solid, and multiphasic wastes.

If a total analysis of the waste demonstrates that
individual analytes are not present in the waste, or that
they are present but at such low concentrations that the
appropriate regulatory levels could not possibly be
exceeded, the Toxicity Characteristic Leaching Procedure
need not be run.

If an analysis of any one of the liquid fractions of the
Toxicity Characteristic Leaching Procedure extract
indicates that a regulated compound is present at such
high concentrations that, even after accounting for
dilution from the other fractions of the extract, the
concentratiomn-would- be equal to or above the regulatory
level for that compound, then the waste is hazardous and
it is not necessary to analyze the remaining fractions of
the extract.

If an analysis of extract obtained using a bottle
extractor shows that the concentration of any regqulated
volatile analyte equals or exceeds the regulatory level
for that compound, then the waste 1is hazardous and
extraction using the Zero-Headspace Extractor (ZHE) is not
necessary. However, extract from a bottle extractor
cannot be used to demonstrate that the concentration of
volatile compounds is below the regulatory level.

2.0 Summary of Method

2.1

For liquid wastes (i.e., those containing less than one-
half percent dry solid material), the waste, after
filtration through a six-tenths to eight-tenths micrometer
glass fiber filter, is defined as the Toxicity
Characteristic Leaching Procedure extract.

For wastes containing greater than or equal to one-half
percent solids, the liquid, if any, is separated from the
solid phase and stored for later analysis; the particle
size of the solid phase is reduced, if necessary. The
solid phase is extracted with an amount of extraction
fluid equal to twenty times the weight of the solid phase.
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The extraction fluid employed is a function of the
alkalinity of the solid phase of the waste. A special
extractor vessel is used when testing for volatile
analytes (see Table 1 for a list of volatile compounds).
Following extraction, the liquid extract is separated from
the solid phase by filtration through a six-tenths to
eight tenths micrometers glass fiber filter.

2.3 If compatible (i.e., multiple phases will not form on
combination), the initial liquid phase of the waste is
added to the 1liquid extract, and these are analyzed
together. If incompatible, the 1liquids are analyzed
separately and the results are mathematically combined to
yield a volume-weighted average concentration.

3.0 Interferences

3.1 Potential interferences that may be encountered during

analysis are discussed in the individual analytical
methods.

4.0 Apparatus and Materials

4.1 Agitation apparatus: The agitation apparatus must be
capable of rotating the extraction vessel in an end-over-
end fashion (see Figure 1) at thirty plus or minus two
revolutions per minute. Suitable devices known to the
department are identified in Table 2.

4.2 Extraction Vessels:

4.2.1 Zero-Headspace Extraction Vessel (ZHE). This
device is for use only when the waste is being
tested for the mobility of volatile analytes (i.e.,
those 1listed in Table 1). The Zero-Headspace
Extractor (depicted in Figure 2) allows for
liquid/solid separation within the device, and
effectively precludes headspace. This type of
vessel allows for initial liquid/solid separation,
extraction, and final extract filtration without
opening the vessel (see section 4.3.1). The
vessels shall have an internal volume of five
hundred to six hundred milliliters and be equipped
to accommodate a ninety to a one hundred ten
millimeters filter. The devices contain VITON®' O-
rings which should be replaced frequently.
Suitable Zero-Headspace Extractor devices known to
the department are identified in Table 3.

'VITON® is a trademark of DuPont.
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Table 1

Volatile Analytes!:?

Compound CAS no.
Acetone 67-64-1
Benzene 71543-2
n-Butyl alcohol 71=-36<3
Carbon disulfide 75-15-0
Carbon tetrachloride 56-23-5
Chlorobenzene 108-90-7
Chloroform 67-66-3
1,2-Dichloroethane 107-06-2
1,1-Dichloroethylene 75-35-4
Ethyl acetate 141-78-6
Ethyl benzene 100-41-4
Ethyl ether 60-29-7
Isobutanol 78-83-1
Methanol 67-56-1
Methylene chloride 75=09-2
Methyl ethyl ketone 78-93-3
Methyl isobutyl ketone 108-10-1
Tetrachloroethylene 127-18-4
Toluene ' 108-88-3
1,1,1-Trichloroethane 71-55-6
Trichloroethylene 79-01-6
Trichlorofluoromethane 75-69-4
1,1,2-Trichloro-1,2,2-trifluorocethane 76-13-1
Vinyl chloride 75-01-4
Xylene 1330-20-7

'Wwhen testing for any or all of these analytes, the Zero-Headspace
Extractor vessel shall be used instead of the bottle extractor.

’Benzene, carbon tetrachloride, chlorobenzene, chloroform; 1,2-
dichlorethane, 1,1-dichloroethylene, methyl ethyl ketone,
tetrachloroethylene, trichloroethylene, and vinyl chloride are
toxicity characteristic constituents.the 1liquid extract |is
separated from the solid phase by filtration through a six-tenths
to eight-tenths micrometers glass fiber filter.
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Ll  Motor
—t (30 £ 2 rpm)

Figure 1

Rotary Agitation Apparatus
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Table 2

Suitable Rotary Agitation Apparatus?

TS ST

Company

Location

Model no.

Analytical Testing
and Consulting
services, Inc.

Warrington, PA
(215) 343-4490

4-vessel (DC20S);
8-vessel (DC20);
12-vessle (DC20B).

Associated Design and
Manufacturing Company

Alexandria, VA
(703) 549-5999

2-vessel (3740-2).
4-vessel (3740-4).
6-vessel (3740-6).
8-vessel (3740-8).
12-vessel (3740-12).
24-vessel (3740-24).

Environmental Machine
and Design, Inc.

Lynchburg, VA
(804) 845-6424

8-vessel (08-00-00).
4-vessel (04-00-00).

IRA Machine Shop and

Santurce, PR

8-vessel (011001).

Laboratory (809) 752-4004
Lars Lande Whitmore Lake, MI 10-vessel (0lVRE).
Manufacturing (313) 449-4116 5-vessel (5VRE).

Millipore Corp.

Bedford, MA
(800) 225-3384

4-ZHE or 4 1l-liter
bottle extractor
(YT300RAHW) .

!Any device that rotates the extraction vessel in an end-over-end
fashion at 30 2 rpm is acceptable.
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Figure 2
Zero-Headspace Extractor
(ZHE)

Liquid Inlet/Outiet Vaive

Top Flange —a

Support

Support Scree

Viton o-rings

Bottom Flange

Pressurized Gag—»_____ / ='M$
Iinlet/Outiet Vaive Gauge
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Table 3

Suitable Zero-Headspace Extractor Vessels!

Company

Location Model no.

Inc.

Analytical Testing &
Consulting Services,

Warrington, PA
(215) 343-4490

C102, Mechanical
Pressure Device.

Associated Design
and Manufacturing

Alexandria, VA
(703) 549-5999

3745-ZHE, Gas
Pressure Device.

Inc.

Company

Lars Lande Whitmore Lake, MI ZHE-11, Gas Pressure
Manufacturing? (313) 449-4116 Device.

Millipore Bedford, MA YT30090HW, Gas
Corporation (800) 225-3384 Pressure Device.
Environmental Lynchburg, VA VOLA-TOX1, Gas

Machine and Design,

(804) 845-6424 Pressure Device.

'Any device that meets the specifications listed in section 4.2.1
of the method is acceptable.
This device uses a 110 mm filter.

For the Zero-Headspace Extractor to be acceptable
for use, the piston within the Zero-Headspace
Extractor should be able to be moved with
approximately fifteen pounds per square inch (psi)
or less. If it takes more pressure to move the
piston, the O-rings in the device should be
replaced. If this does not solve the problem, the
Zero-Headspace Extractor is unacceptable for
Toxicity Characteristic Leaching Procedure analyses
and the manufacturer should be contacted.

The Zero-Headspace Extractor should be checked for
leaks after every extraction. If the device
contains a built-in pressure gauge, pressurize the
device to fifty pounds per square inch, allow it to
stand unattended for one hour, and recheck the
pressure. If the device does not have a built-in
pressure gauge, pressurize the device to fifty
pounds per square inch, submerge it in water, and
check for the presence of air bubbles escaping from
any of the fittings. 1If pressure is lost, check

all fittings and inspect and replace O-rings, if
necessary. Retest the device. If leakage problems
cannot be solved, the manufacturer should be
contacted.
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Some Zero-Headspace Extractors use gas pressure to
actuate the Zero-Headspace Extractor piston, while
others use mechanical pressure (see Table 3).
Whereas the volatiles procedure (see section 7.3)
refers to pounds per square inch (psi), for the
mechanically actuated piston, the pressure applied
is measured in torque-inch pounds. Refer to the
manufacturer's instructions as to the proper
conversion.

Bottle Extraction Vessel. When the waste is being
evaluated using the nonvolatile extraction, a jar
with sufficient capacity to hold the sample and the
extraction fluid is needed. Headspace is allowed
in this vessel.

The extraction bottles may be constructed f£from
various materials, depending on the analytes to be
analyzed and the nature of the waste (see section
4.3.3). It is recommended that borosilicate glass
bottles be used instead of other types of glass,
especially when inorganics are of concern. Plastic
bottles, other than polytetrafluorocethylene, shall
not be used if organics are to be investigated.
Bottles are available from a number of laboratory
suppliers. When this type of extraction vessel is
used, the filtration device discussed in section
4.3.2 is used for initial liquid/solid separation
and final extract filtration.

4.3 Filtration Devices: It 1is recommended that all
filtrations be performed in a hood.

4.3.1

Note:

4.3.2

Zero-Headspace Extractor Vessel (ZHE): When the
waste is evaluated for volatiles, the Zero-
Headspace Extraction vessel described in section
4.2.1 is used for filtration. The device shall be
capable of supporting and keeping in place the
glass fiber filter and be able to withstand the
pressure needed to accomplish separation (fifty
pounds per square inch).

When it is suspected that the glass fiber filter
has been ruptured, an in-line glass fiber filter
may be used to filter the material within the Zero-
Headspace Extractor.

Filter Holder: When the waste is evaluated for
other than volatile analytes, any filter holder
capable of supporting a glass fiber filter and able
to withstand the pressure needed to accomplish
separation may be used. Suitable filter holders
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range from simple vacuum units to relatively
complex systems capable of exerting pressures of up
to fifty pounds per square inch or more. The type
of filter holder used depends on the properties of
the material to be filtered (see section 4.3.3).
These devices shall have a minimum internal volume
of three hundred milliliters and be equipped to
accommodate a minimum filter size of forty-seven
millimeters (filter holders having an internal
capacity of one and one-half liters or greater and
equipped to accommodate a one hundred forty-two
millimeters diameter filter are recommended).
Vacuum filtration can only be used for wastes with
low solids content (less than ten percent) and for
highly granular 1liquid-containing wastes. All
other types of wastes should be filtered using
positive pressure filtration. Suitable filter
holders known to the department are shown in Table
4.

Table 4

Suitable Filter Holders!

Company Location Model/Catalog No. Size (um)
Nucleopore Pleasanton, CA 425910 401400 142 mm
Corporation (800) 882-7711 47 mm
Micro Dublin, CA 302400 311400 142 mm
Filtratiuon (800) 334-7132 47 mm
Systems (415) 828-6010
Millipore Bedford, MA YT30142HW XX1004700 142 mm
Corporation (800) 225-3384 47 mm

'Any device capable of separating the liquid from the solid phase
of the waste 1is suitable, providing that it is chemically
compatible with the waste and the constituents to be analyzed.
Plastic devices (not listed above) may be used when only inorganic
analytes are of concern. The 142 mm size filter holder 1is
recommended.

4.3.3 Materials of Construction: Extraction vessels and
filtration devices shall be made of inert materials
which will not leach or absorb waste components.
Glass, polytetrafluorocethylene (PTFE), or type 316
stainless steel equipment may be wused when
evaluating the mobility of both organic and
inorganic components. Devices made of high-density
polyethylene (HDPE), polypropylene (PP), or
polyvinyl chloride (PVC) may be used only when
evaluating the mobility of metals. Borosilicate
glass bottles are recommended for use over other
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types of glass bottles, especially when inorganics
are constituents of concern.

4.4 Filters: Filters shall be made of borosilicate glass
fiber, shall contain no binder materials, and shall have
an effective pore size of six-tenths to eight-tenths
micrometer or equivalent. Filters known to the department
which meet these specifications are identified in Table 5.
Prefilters must not be used. When evaluating the mobility
of metals, filters shall be acid-washed prior to use by
rinsing with 1IN nitric acid followed by three consecutive
rinses with deionized distilled water (a minimum of one
liter per rinse is recommended). Glass fiber filters are
fragile and should be handled with care.

4.5 pH Meters: The meter should be accurate to plus or minus
five-hundredths units at twenty-five degrees Celsius.

Table 5
Suitable Filter Medial
Pore
Company Location Model | size
Millipore Corporation Bedford, MA AP40 0.7
(800) 225-3384
Nucleopore Corporation Pleasonton, CA |211625| 0.7
(415) 463-2530
Whatman Laboratory Products, Inc. |Clifton, NJ GFF 0.7
(201) 773-5800
Micro Filtration Systems Dublin, CA GF75 07
(800) 334-7132
(415) 828-6010

'Any filter that meets the specifications in Section 4.4 of the
Method is suitable.

4.6 Zero-Headspace Extractor Extract Collection Devices:
TEDLAR®® bags or glass, stainless steel or PTFE gas-tight
syringes are used to collect the initial liquid phase and
the final extract of the waste when using the Zero-
Headspace Extractor device. The devices 1listed are
recommended for use under the following conditions:

4.6.1 If a waste contains an aqueous liquid phase or if a
waste does not contain a significant amount of
nonaqueous liquid (i.e., less than one percent of

!PEDLAR® is a registered trademark of DuPont.
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total waste), the TEDLAR® bag or a six hundred
milliliters syringe should be used to collect and
combine the initial liquid and solid extract.

4.6.2 If a waste contains a significant amount of
nonaqueous liquid in the initial 1liquid phase
(i.e., greater than one percent of total waste),
the syringe or the TEDLAR® bag may be used for both
the initial solid/liquid separation and the final
extract filtration. However, analysts should use
one or the other, not both.

4.6.3 If the waste contains no initial liquid phase (is
one hundred percent solid) or has no significant
solid phase (is one hundred percent liquid), either
the TEDLAR® bag or the syringe may be used. If the
syringe is used, discard the first five milliliters
of liquid expressed from the device. The remaining
aliquots are used for analysis.

4.7 Zero-Headspace Extractor Extraction Fluid Transfer
Devices: Any device capable of transferring the
extraction fluid into the Zero-Headspace Extractor without
changing the nature of the extraction fluid is acceptable
(e.g., a positive displacement or peristaltic pump, a gas-
tight syringe, pressure filtration unit (see section
4.3.2), or other Zero-Headspace Extractor device).

4.8 Laboratory Balance: Any laboratory balance accurate to
within plus or minus one-hundredth grams may be used (all
weight measurements are to be within plus or minus one-
tenth grams).

4.9 Beaker or Erlenmeyer flask, glass, 500 ml.

4.10 Watchglass, appropriate diameter to cover beaker or
Erlenmeyer flask.

4.11 Magnetic stirrer.

5.0 Reagents

5.1 Reagent grade chemicals shall be used in all tests.
Unless otherwise indicated, it is intended that all
reagents shall conform to the specifications of the
Committee on Analytical Reagents of the American Chemical
Society, where such specifications are available. Other
grades may be used, provided it is first ascertained that
the reagent is of sufficiently high purity to permit its
use without lessening the accuracy of the determination.
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5.2

Reagent water. Reagent water is defined as water in which
an interferant is not observed at or above the methods

detection limit of the analyte(s) of interest. For
nonvolatile extractions, ASTM Type II water or equivalent
meets the definition of reagent water. For volatile

extractions, it is recommended that reagent water be
generated by any of the following methods. Reagent water
should be monitored periodically for impurities.

5.2.1 Reagent water for volatile extractions may be
generated by passing tap water through a carbon
filter bed containing about five hundred grams of
activated carbon (Calgon Corp., Filtrasorb-300 or
equivalent).

5.2.2 A water purification system (Millipore Super-Q or
equivalent) may also be used to generate reagent
water for volatile extractions.

5.2.3 Reagent water for volatile extractions may also be
prepared by boiling water for fifteen minutes.
Subsequently, while maintaining the water
temperature at ninety plus five degrees Celsius,
bubble a contaminant-free inert gas (e.g.,
nitrogen) through the water for one hour. While
still hot, transfer the water to a narrow mouth
screw-cap bottle under zero-headspace and seal with
a Teflon-lined septum and cap.

Hyarochloric acid (1N), HCl1l, made from ACS reagent grade.
Nitric acid (1N), HNO,, made from ACS reagent grade.
Sodium hydroxide (1N), NaOH, made from ACS reagent grade.
Glacial acetic acid, CH,CH,00H, ACS reagent grade.
Extraction fluid.

5.7.1 Extraction fluid #1: Add five and seven-tenths
milliliters glacial CH,CH,00H to five hundred
milliliters of reagent water (see section 5.2), add
sixty-four and three-tenths milliliters of 1N NaOH,
and dilute to a volume of one liter. When
correctly prepared, the pH of this fluid will be
four and ninety-three hundredths plus or minus five
hundredths.

5.7.2 Extraction fluid #2: Dilute five and seven tenths
milliliters glacial CH,CH,O0H with reagent water
(see section 5.2) to a volume of one liter. When
correctly prepared, the pH of this fluid will be
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5.8

two and eighty-eight hundredths plus five
hundredths.

Note: These extraction fluids should be monitored
frequently for impurities. The pH should be
checked prior to use to ensure that these fluids
are made up accurately. If impurities are found or
the pH is not within the above specifications, the
fluid shall be discarded and fresh extraction fluid
prepared.

Analytical standards prepared according to the appropriate
analytical method.

6.0 Sample Collection, Preservation, and Handling

6.1

6.2

6.3

6.6

All samples shall be collected using an appropriate
sampling plan.

The Toxicity Characteristic Leaching Procedure may place
requirements on the minimal size of the field sample,
depending upon the physical state or states of the waste
and the analytes of concern. An aliquot is needed for
preliminary evaluation of which extraction fluid is to be
used for the nonvolatile analyte extraction procedure.
Another aliquot may be needed to actually conduct the
nonvolatile extraction (see section 1.4 concerning the use
of this extract for volatile organics). If volatile
organics are of concern, another aliquot may be needed.
Quality control measures may require additional aliquots.
Further, it is always wise to collect more samples just in
case something goes wrong with the initial attempt to
conduct the test. :

Preservatives shall not be added to samples before
extraction.

Samples may be refrigerated unless refrigeration results
in irreversible physical change to the waste. b L
precipitation occurs, the entire sample (including
precipitate) should be extracted.

When the waste is to be evaluated for volatile analytes,
care shall be taken to minimize the loss of volatiles.
Samples shall be collected and stored in a manner intended
to prevent the loss of volatile analytes (e.g., samples
should be collected in Teflon-lined septum capped vials
and stored at four degrees Celsius. Samples should be
opened only immediately prior to extraction).

Toxicity Characteristic Leaching Procedure extracts should
be prepared for analysis and analyzed as soon as possible
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following extraction. Extracts or portions of extracts
for metallic analyte determinations must be acidified with
nitric acid to a pH less than two, unless precipitation
occurs (see section 7.2.14 if precipitation occurs).
Extracts should be preserved for other analytes according
to the guidance given in the individual analysis methods.
Extracts or portions of extracts for organic analyte
determinations shall not be allowed to come into contact
with the atmosphere (i.e., no headspace) to prevent
losses. See section 8.0 (quality assurance requirements)
for acceptable sample and extract holding times.

7.0 Procedure

7.1 Preliminary Evaluations. Perform preliminary Toxicity
Characteristic Leaching Procedure evaluations on a minimum
one hundred gram aliquot of waste. This aliquot may not
actually undergo Toxicity Characteristic Leaching
Procedure extraction. These preliminary evaluations
include: (1) determination of the percent solids (section
7.1.1); (2) determination of whether the waste contains
insignificant solids and is, therefore, its own extract

~after filtration (section 7.1.2); (3) determination of
whether the solid portion of the waste requires particle
size reduction (section 7.1.3); and (4) determination of
which of the two extraction fluids are to be used for the
nonvolatile Toxicity Characteristic Leaching Procedure
extraction of the waste (section 7.1.4).

7.1.1 Preliminary determination of percent solids:
percent solids is defined as that fraction of a
waste sample (as a percentage of the total sample)
from which no liquid may be forced out by an
applied pressure, as described below.

7.1.1.1 If the waste will obviously yield no free
liquid when subjected to pressure
filtration (i.e., is one hundred percent
solids) proceed to section 7.1.3.

7.1.1.2 If the sample is liquid or multiphasic,
liquid/solid separation to make a
preliminary determination of percent
solids is required. This involves the
filtration device described in section
4.3.2 and is outlined in sections 7.1.1.3
through 7.1.1.9.

7.1.1.3 Pre-weigh the filter and the container
that will receive the filtrate.
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7.1.1.4

7.1.1.5

7.1.1.6

Telele?

Note:

Assemble the filter holder and filter
following the manufacturer’s instructions.
Place the filter on the support screen and
secure.

Weigh out a subsample of the waste (one
hundred gram minimum) and record the
weight.

Allow slurries to stand to permit the
solid phase to settle. Wastes that settle
slowly may be centrifuged prior to
filtration. Centrifugation is to be used
only as an aid to filtration. If used,
the liquid should be decanted and filtered
followed by filtration of the solid
portion of the waste through the same
filtration system.

Quantitatively transfer the waste sample
to the filter holder (liquid and solid
phases). Spread the waste sample evenly
over the surface of the filter. B % -
filtration of the waste at four degrees
Celsius reduces the amount of expressed
liquid over what would be expressed at
room temperature, then allow the sample to
warm up to room temperature in the device
before filtering.

If waste material (greater than one
percent of original sample weight) has
obviously adhered to the container used to
transfer the sample to the filtration
apparatus, determine the weight of this
residue and subtract it from the sample
weight determined in section 7.1.1.5 to
determine the weight of the waste sample
that will be filtered.

Gradually apply vacuum or gentle pressure
of one to ten pounds per square inch,
until air or ©pressurizing gas moves
through the filter. If this point is not
reached under ten pounds per square inch,
and if no additional liquid has passed
through the filter in any two-minute
interval, slowly increase the pressure in
ten pounds per square inch increments to
a maximum of fifty pounds per square inch.
After each incremental increase of ten
pounds per square inch, if the
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Note:

7:1.1.8

Note:

7.1.1.9

% solids=

pressurizing gas has not moved through the
filter, and if no additional liquid has
passed through the filter in any two-
minute interval, proceed to the next ten
pounds per square inch increment. When
the pressurizing gas begins to move
through the filter, or when liquid flow
has ceased at fifty pounds per square inch
(i.e., filtration does not result in any
additional filtrate within any two-minute
period), stop the filtration.

Instantaneous application of high pressure
can degrade the glass fiber filter and may
cause premature plugging.

The material in the filter holder |is
defined as the solid phase of the waste,
and the filtrate is defined as the liquid
phase.

Some wastes, such as oily wastes and some
paint wastes, will obviously contain some
material that appears to be a 1liquid.
Even after applying vacuum or pressure
filtration, as outlined in section
7.1.1.7, this material may not filter. 1If
this is the case, the material within the
filtration device is defined as a solid.
Do not replace the original filter with a
fresh filter under any circumstances. Use
only one filter.

Determine the weight of the liquid phase
by subtracting the weight of the filtrate
container (see section 7.1.1.3) from the
total weight of the filtrate-filled
container. Determine the weight of the
solid phase of the waste sample by
subtracting the weight of the liquid phase
from the weight of the total waste sample,
as determined in section 7.1.1.5 or
p P S Iy

Record the weight of the liquid and solid
phases. Calculate the percent solids as
follows:

Weight of solid (section 7.1.1.9)

Total
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7.1.2 If the percent solids determined in section 7.1.1.9
is equal to or greater than one-half percent, then
proceed either to section 7.1.3 to determine
whether the solid material requires particle size
reduction or to section 7.1.2.1 if it is noticed
that a small amount of the filtrate is entrained in
wetting of the filter. If the percent solids
determined in section 7.1.1.9 is less than one-half
percent, then proceed to section 7.2.9 if the
nonvolatile Toxicity Characteristic Leaching
Procedure is to be performed and to section 7.3
with a fresh portion of the waste if the volatile
Toxicity Characteristic Leaching Procedure is to be
performed.

7.1.2.1 Remove the solid phase and filter from the
filtration apparatus.

7.1.2.2 Dry the filter and solid phase at one
hundred plus or minus twenty degrees
Celsius until two successive weighings
yield the same value within plus or minus
one percent. Record the final weight.

Note: Caution should be taken to ensure that the
subject solid will not flash upon heating.
It is recommended that the drying oven be
vented to a hood or other appropriate
device.

7.1.2.3 Calculate the percent dry solids as
follows:

% dry solids= (Weight of dry waste + filter) - tared weight of filter x 100

Initial weight of waste (section 7.1.1.50r 7.1.1.7)

7.1.2.4 1If the percent dry solids is less than
one-half percent, then proceed to section
y it the nonvolatile Toxicity
Characteristic Leaching Procedure is to be
performed, and to section 7.3 if the
volatile Toxicity Characteristic Leaching
Procedure is to be performed. If the
percent dry solids is greater than or
equal to one half percent, and if the
nonvolatile Toxicity Characteristic
Leaching Procedure is to be performed,
return to the beginning of this section
(7.1) and, with a fresh portion of waste,
determine whether particle size reduction
is necessary (section 7.1.3) and determine

201



the appropriate extraction fluid (section
TelaB), If only the volatile Toxicity
Characteristic Leaching Procedure is to be
performed, see the note in section 7.1.4.

T:d:3 Determination of whether the waste
requires particle size reduction (particle
size is reduced during this step): wusing
the solid portion of the waste, evaluate
the solid for particle size. Particle
size reduction is required, unless the
solid has a surface area per gram of
material equal to or greater than three
and one tenth square centimeters, or is
smaller than one centimeter in its
narrowest dimension (i.e., is capable of
passing through a nine and one-half
millimeter (three hundred seventy-five
thousandths of an inch) standard sieve).
If the surface area is smaller or the
particle size larger than described above,
prepare the solid portion of the waste for
extraction by <crushing, cutting, or
grinding the waste to a surface area or
particle size as described above. If the
solids are prepared for organic volatiles
extraction, special precautions must be
taken, (see section 7.3.6).

Note: Surface area criteria are meant for
filamentous (e.g., paper, cloth, and
similar) waste materials. Actual
measurement of surface area is not
required, nor is it recommended. For

materials that do not obviously meet the
criteria, sample-specific methods would
need to be developed and employed to
measure the surface area. Such
methodology is currently not available.

7.1.4 Determination of appropriate extraction fluid: If

Note:

the solid content of the waste is greater than or
equal to one-half percent and if the sample will be
extracted for nonvolatile constituents (section
7.2), determine of the appropriate fluid (section
5.7) for the nonvolatiles extraction as follows:

Toxicity Characteristic Leaching Procedure
extraction for volatile constituents uses only
extraction fluid #1 (section 5.7.1). Therefore, if
Toxicity Characteristic Leaching Procedure
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.1.5

extraction for nonvolatiles is not required,
proceed to section 7.3.

7.1.4.1 Weigh out a small subsample of the solid
phase of the waste, reduce the solid (if
necessary) to a particle size of
approximately one millimeter in diameter
or less, and transfer five grams of the
solid phase of the waste to a five hundred
milliliters beaker or Erlenmeyer flask.

7.1.4.2 Add ninety-six and one-half milliliters of
reagent water to the beaker, cover with a
watchglass, and stir vigorously for five
minutes using a magnetic stirrer. Measure
and record the pH. If the pH is less than
five, use extraction fluid #1. Proceed to
section 7.2.

7.1.4.3 1If the pH from section 7.1.4.2 is greater
than five, add three and one-half
milliliters 1IN HCl, slurry briefly, cover
with a watchglass, heat to fifty degrees
Celsius, and hold at fifty degrees Celsius
for ten minutes.

7.1.4.4 Let the solution cool to room temperature
and record the pH. If the pH is less than
five, use extraction fluid #1. If the pH
is greater than five, use extraction fluid
#2. Proceed to section 7.2.

If the aliquot of the waste wused for the
preliminary evaluation (sections 7.1.1-7.1.4) was
determined to be one hundred percent solid at
section 7.1.1.1, then it can be used for the
section 7.2 extraction (assuming at least one
hundred grams remain), and the section 7.3
extraction (assuming at least twenty-five grams
remain). If the aliquot was subjected to the
procedure in section 7.1.1.7, then another aliquot
shall be used for the volatile extraction procedure
in section 7.3. The aliquot of the waste subjected
to the procedure in section 7.1.1.7 might be
appropriate for use for the section 7.2 extraction
if an adequate amount of solid (as determined by
section 7.1.1.9) was obtained. The amount of solid
necessary is dependent upon whether a sufficient
amount of extract will be produced to support the
analyses. If an adequate amount of solid remains,
proceed to section 7.2.10 of the nonvolatile
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Toxicity Characteristic Leaching Procedure
extraction.

7.2 Procedure When Volatiles Are Not Involved. A minimum
sample size of one hundred grams (solid and liquid phases)
is recommended. In some cases, a larger sample size may
be appropriate, depending on the solids content of the
waste sample (percent solids, see section 7.1.1), whether
the initial liquid phase of the waste will be miscible
with the aqueous extract of the solid, and whether
inorganics, semivolatile organics, pesticides, and
herbicides are all analytes of concern. Enough solids
should be generated for extraction such that the volume of
Toxicity Characteristic Leaching Procedure extract will be
sufficient to support all of the analyses required. If
the amount of extract generated by a single Toxicity
Characteristic Leaching Procedure extraction will not be
sufficient to perform all of the analyses, more than one
extraction may be performed and the extracts from each
combined and aliquoted for analysis.

7.2.1 If the waste will obviously yield no liquid when
subjected to pressure filtration (i.e., is one
hundred percent solid, see section 7.1.1), weigh
out a subsample of the waste (one hundred gram
minimum) and proceed to section 7.2.9.

Tu2ed I the sample is liquid or multiphasic,
liquid/solid separation is required. This involves
the filtration device described in section 4.3.2
and is outlined in sections 7.2.3 to 7.2.8.

7.2.3 Pre-weigh the container that will receive the
filtrate.

7.2.4 Assemble the filter holder and filter following the
manufacturer's instructions. Place the filter on
the support screen and secure. Acid-wash the
filter if evaluating the mobility of metals (see
section 4.4).

Note: Acid-washed filters may be used for all nonvolatile
extractions even when metals are not of concern.

7.2.5 Weigh out a subsample of the waste (one hundred
gram minimum) and record the weight. If the waste
contains 1less than one-half percent dry solids
(section 7.1.2), the liquid portion of the waste,
after filtration, 1is defined as the Toxicity
Characteristic Leaching Procedure extract.
Therefore, enough of the sample should be filtered
so that the amount of filtered liquid will support
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7.2.7

Note:

all of the analyses required of the Toxicity
Characteristic Leaching Procedure extract. For
wastes containing greater than one-half percent dry
solids (section 7.1.1 or 7.1.2), use the percent
solids information obtained in section 7.1.1 to
determine the optimum sample size (one hundred gram
minimum) for filtration. Enough solids should be
generated by filtration to support the analyses to
be performed on the Toxicity Characteristic
Leaching Procedure extract.

Allow slurries to stand to permit the solid phase
to settle. Wastes that settle slowly may be
centrifuged prior to filtration. Use
centrifugation only as an aid to filtration. It
the waste is centrifuged, the liquid should be
decanted and filtered followed by filtration of the
solid portion of the waste through the same
filtration system.

Quantitatively transfer the waste sample (liquid
and solid phases) to the filter holder (see section
4.3.2). Spread the waste sample evenly over the
surface of the filter. If filtration of the waste
at four degrees Celsius reduces the amount of
expressed liquid over what would be expressed at
room temperature, then allow the sample to warm up
to room temperature in the device before filtering.

If the waste material (greater than one percent of
the original sample weight) has obviously adhered
to the container used to transfer the sample to the
filtration apparatus, determine the weight of this
residue and subtract it from the sample weight
determined in section 7.2.5 to determine the weight
of the waste sample that will be filtered.

Gradually apply vacuum or gentle pressure of one to
ten pounds per square inch, until air or
pressurizing gas moves through the filter. If this
point is not reached under ten pounds per square
inch, and if no additional 1liquid has passed
through the filter in any two-minute interval,
slowly increase the pressure in ten pounds per
square inch increments to a maximum of fifty pounds
per square inch. After each incremental increase
of ten pounds per square inch, if the pressurizing
gas has not moved through the filter, and if no
additional liquid has passed through the filter in
any two-minute interval, proceed to the next ten
pounds per square inch increment. When the
pressurizing gas begins to move through the filter,
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Note:

7.2.8

Note:

7.2.10

Note:

or when the liquid flow has ceased at fifty pounds
per square inch (i.e., filtration does not result
in any additional filtrate within a two-minute
period), stop the filtration.

Instantaneous application of high pressure can
degrade the glass fiber filter and may cause
premature plugging.

The material in the filter holder is defined as the
solid phase of the waste, and the filtrate |is
defined as the liquid phase. Weigh the filtrate.
The liquid phase may now be either analyzed (see
section 7.2.12) or stored at four degrees Celsius
until time of analysis.

Some wastes, such as oily wastes and some paint
wastes, will obviously contain some material that
appears to be a liquid. Even after applying vacuum
or pressure filtration, as outlined in section
7.2.7, this material may not filter. If this is
the case, the material within the filtration device
is defined as a solid and is carried through the
extraction as a solid. Do not replace the original
filter with a fresh filter under any circumstances.
Use only one filter.

If the waste contains less than one-half percent
dry solids (see section 7.1.2), proceed to section
7.2.13. If the waste contains greater than one-
half percent dry solids (see section 7.1.1 or
7.1.2), and if particle size reduction of the solid
was needed in section 7.1.3, proceed to section
7.2.10. If the waste as received passes a nine and
one-half millimeters sieve, quantitatively transfer
the solid material into the extractor bottle along
with the filter used to separate the initial liquid
from the solid phase, and proceed to section
7.2411.

Prepare the solid portion of the waste for
extraction by crushing, cutting, or grinding the
waste to a surface area or particle size as
described in section 7.1.3. When the surface area
or particle size has been appropriately altered,
quantitatively transfer the solid material into an
extractor bottle. Include the filter used to
separate the initial liquid from the solid phase.

Sieving of the waste is not normally required.

Surface area requirements are meant for filamentous
(e.g., paper, cloth) and similar waste materials.
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7.2.11

weight of
extraction =

Actual measurement of surface area is not
recommended. If sieving is necessary, a Teflon-
coated sieve should be used to avoid contamination
of the sample.

Determine the amount of extraction fluid to add to
the extractor vessel as follows:

20 x § solids (section 7.1.1) x weight of waste filtered (section 7.2.5 or 7.2.7)

fluid

Note:

7.2.12

7.2.13

100

Slowly add this amount of appropriate extraction
fluid (see section 7.1.4) to the extractor vessel.
Close the extractor bottle tightly (it |is
recommended that Teflon tape be used to ensure a
tight seal), secure in rotary agitation device, and
rotate at thirty plus or minus two revolutions per
minute for eighteen plus or minus two hours.
Ambient temperature (i.e., temperature of room in
which extraction takes place) shall be maintained
at twenty-three plus or minus two degrees Celsius
during the extraction period.

As agitation continues, pressure may build up
within the extractor bottle for some types of
wastes (e.g., limed or calcium carbonate containing
waste may evolve gases such as carbon dioxide). To
relieve excess pressure, the extractor bottle may
be periodically opened (e.g., after fifteen
minutes, thirty minutes, and one hour) and vented
into a hood.

Following the eighteen plus or minus two hour
extraction, separate the material in the extractor
vessel into its component liquid and solid phases
by filtering through a new glass fiber filter, as
outlined in section 7.2.7. For final filtration of
the Toxicity Characteristic Leaching Procedure
extract, the glass fiber filter may be changed, if
necessary, to facilitate filtration. Filter(s)
shall be acid-washed (see section 4.4) if
evaluating the mobility of metals.

Prepare the Toxicity Characteristic Leaching
Procedure extract as follows:

7.2.13.1 If the waste contained no initial liquid
phase, the filtered 1liquid material
obtained from section 7.2.12 is defined as
the Toxicity Characteristic Leaching
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Procedure extract. Proceed to section
7214

7.2.13.2 If compatible (e.g., multiple phases will
not result on combination), combine the
filtered 1liquid resulting from section
7.2.12 with the initial liquid phase of
the waste obtained in section 7.2.7. This
combined liquid is defined as the Toxicity
Characteristic Leaching Procedure extract.
Proceed to section 7.2.14.

7.2.13.3 If the initial liquid phase of the waste,
as obtained from section 7.2.7, is not or
may not be compatible with the filtered
liquid resulting from section 7.2.12, do
not combine these liquids. Analyze these
liquids, collectively defined as the
Toxicity Characteristic Leaching Procedure
extract, and combine the results
mathematically, as described in section
7.2:.14%.

7.2.14 Following collection of the Toxicity Characteristic
Leaching Procedure extract, the pH of the extract
should be recorded. Immediately aliquot and
preserve the extract for analysis. Metals aliquots
must be acidified with nitric acid to pH less than
two. If precipitation is observed upon additionm of
nitric acid to a small aliquot of the extract, then
the remaining portion of the extract for metals
analyses shall not be acidified and the extract
shall be analyzed as soon as possible. All other
aliquots must be stored under refrigeration (four
degrees Celsius) until analyzed. The Toxicity
Characteristic Leaching Procedure extract shall be
prepared and analyzed according to appropriate
analytical methods. Toxicity Characteristic
Leaching Procedure extracts to be analyzed for
metals shall be acid digested except in those
instances where digestion causes loss of metallic
analytes. If an analysis of the undigested extract
shows that the concentration of any regulated
metallic analyte exceeds the regulatory level, then
the waste is hazardous and digestion of the extract
is not necessary. However, data on undigested
extracts alone cannot be used to demonstrate that
the waste is not hazardous. If the individual
phases are to be analyzed separately, determine the
volume of the individual phases (to plus or minus
one-half percent), conduct the appropriate
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analyses, and combine the results mathematically by
using a simple volume-weighted average:

(V) (€,) +(V,) (C,)

Final analyte concentration =
v, +V,

where:

V,= The volume of the first phase (1).

C,= The concentration of the analyte of concern in
the first phase (mg/l).

V,= The volume of the second phase (1).

C,= The concentration of the analyte of concern in
the second phase (mg/l).

7.2.15 Compare the analyte concentrations in the Toxicity
Characteristic Leaching Procedure extract with the
levels identified in the appropriate regulations.
Refer to section 8.0 for quality assurance
requirements.

7.3 Procedure When Volatiles Are Involved. Use the Zero-
Headspace Extractor device to obtain Toxicity
Characteristic Leaching Procedure extract for analysis of
volatile compounds only. Extract resulting from the use
of the Zero-Headspace Extractor shall not be used to
evaluate the mobility of nonvolatile analytes (e.g.,
metals, pesticides, etc.).

The Zero-Headspace Extractor device has approximately a
five hundred milliliters internal capacity. The Zero-
Headspace Extractor can thus accommodate a maximum of
twenty-five grams of solid (defined as that fraction of a
sample from which no additional liquid may be forced out
by an applied pressure of fifty pounds per square inch),
due to the need to add an amount of extraction fluid equal
to twenty times the weight of the solid phase.

Charge the Zero-Headspace Extractor with sample only once
and do not open the device until the final extract (of the
solid) has been collected. Repeated filling of the Zero-
Headspace Extractor to obtain twenty-five grams of solid
is not permitted.

Do not allow the waste, the initial liquid phase, or the
extract to be exposed to the atmosphere for any more time
than is absolutely necessary. Any manipulation of these
materials should be done when cold (four degrees Celsius)
to minimize loss of volatiles.

7.3.1 Pre-weigh the (evacuated) filtrate collection
container (see section 4.6) and set aside. b i

209



7.

T e

.3.

3.3

3.

4

using a TEDLAR® bag, express all liquid from the
Zero-Headspace Extractor device into the bag,
whether for the initial or final 1liquid/solid
separation, and take an aliquot from the liquid in
the bag for analysis. The containers listed in
section 4.6 are recommended for use under the
conditions stated in 4.6.1-4.6.3.

Place the Zero-Headspace Extractor piston within
the body of the Zero-Headspace Extractor (it may be
helpful first to moisten the piston O-rings
slightly with extraction fluid). Adjust the piston
within the Zero-Headspace Extractor body to a
height that will minimize the distance the piston
will have to move once the Zero-Headspace Extractor
is charged with sample (based upon sample size
requirements determined from section 7.3, section
7.1.1 and/or 7.1.2). Secure the gas inlet/outlet
flange (bottom flange) onto the Zero-Headspace
Extractor body in accordance with the
manufacturer's instructions. Secure the glass
fiber filter between the support screens and set
aside. Set liquid inlet/outlet flange (top flange)
aside.

If the waste is one hundred percent solid (see
section 7.1.1), weigh out a subsample (twenty-five
gram maximum) of the waste, record weight, and
proceed to section 7.3.5.

If the waste contains less than one-half percent
dry solids (section 7.1.2), the liquid portion of
waste, after filtration, is defined as the Toxicity
Characteristic Leaching Procedure extract. Filter
enough of the sample so that the amount of filtered
liquid will support all of the volatile analyses
required. For wastes containing greater than one-
half percent dry solids (sections 7.1.1 and/or
7.1.2), use the percent solids information obtained
in section 7.1.1 to determine the optimum sample
size to charge into the Zero-Headspace Extractor.
The recommended sample size is as follows:

7.3.4.1 For wastes containing less than one-half
percent solids (see section 7.1.1), weigh
out a five hundred gram subsample of waste
and record the weight.

7.3.4.2 For wastes containing greater than one-

half percent solids (see section 7.1.1),
determine the amount of waste to charge
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Weight of waste to change ZHE =

7.3.6

Note:

7.3.8

into the Zero-Headspace Extractor as
follows:

25
Percent solids (section 7.1)

X 100

Weigh out a subsample of the waste of the
appropriate size and record the weight.

If particle size reduction of the solid portion of
the waste was required in section 7.1.3, proceed to
section 7.3.6. If particle size reduction was not
required in section 7.1.3, proceed to section
7.3.7:

Prepare the waste for extraction by crushing,
cutting, or grinding the solid portion of the waste
to a surface area or particle size as described in
section 7.1.3.1. Wastes and appropriate reduction
equipment should be refrigerated, if possible, to
four degrees Celsius prior to particle size
reduction. The means used to effect particle size
reduction must not generate heat in and of itself.
If reduction of the solid phase of the waste is
necessary, exposure of the waste to the atmosphere
should be avoided to the extent possible.

Sieving of the waste is not recommended due to the
possibility that volatiles may be lost. The use of
an appropriately graduated ruler is recommended as
an acceptable alternative. Surface area
requirements are meant for filamentous (e.qg.,
paper, cloth) and similar waste materials. Actual
measurement of surface area is not recommended.

wWwhen the surface area or particle size has been
appropriately altered, proceed to section 7.3.7.

Waste slurries need not be allowed to stand to
permit the solid phase to settle. Do not
centrifuge wastes prior to filtration.

Quantitatively transfer the entire sample (liquid
and solid phases) quickly to the Zero-Headspace
Extractor. Secure the filter and support screens
onto the top flange of the device and secure the
top flange to the Zero-Headspace Extractor body in
accordance with the manufacturer's instructions.
Tighten all Zero-Headspace Extractor fittings and
place the device in the vertical position (gas
inlet/outlet flange on the bottom). Do not attach
the extract collection device to the top plate.
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Note:

7«39

Note:

If waste material (greater than one percent of
original sample weight) has obviously adhered to
the container used to transfer the sample to the
Zero-Headspace Extractor, determine the weight of
this residue and subtract it from the sample weight
determined in section 7.3.4 to determine the weight
of the waste sample that will be filtered.

Attach a gas line to the gas inlet/outlet valve
(bottom flange) and, with the liquid inlet/outlet
valve (top flange) open, begin applying gentle
pressure of one to ten pounds per square inch (or
more 1f necessary) to force all headspace slowly
out of the Zero-Headspace Extractor device into a
hood. At the first appearance of liquid from the
liquid inlet/outlet valve, quickly close the valve
and discontinue pressure. If filtration of the
waste at four degrees Celsius reduces the amount of
expressed liquid over what would be expressed at
room temperature, then allow the sample to warm up
to room temperature in the device before filtering.
If the waste is one hundred percent solid (see
section 7.1.1), slowly increase the pressure to a
maximum of fifty pounds per square inch to force
most of the headspace out of the device and proceed
to section 7.3.12.

Attach the evacuated pre-weighed filtrate
collection container to the 1liquid inlet/outlet
valve and open the valve. Begin applying gentle
pressure of one to ten pounds per square inch to
force the 1liquid phase of the sample into the
filtrate collection container. If no additional
liquid has passed through the filter in any two-
minute interval, slowly increase the pressure in
ten pounds per square inch increments to a maximum
of fifty pounds per square inch. After each
incremental increase of ten pounds per square inch,
if no additional 1liquid has passed through the
filter in any two-minute interval, proceed to the
next ten pounds per square inch increment. When
liquid flow has ceased such that continued pressure
filtration at fifty pounds per square inch does not
result in any additional filtrate within a two-
minute period, stop the filtration. Close the
liquid inlet/outlet valve, discontinue pressure to
the piston, and disconnect and weigh the filtrate
collection container.

Instantaneous application of high pressure can

degrade the glass fiber filter and may cause
premature plugging.
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7.3.10

Note:

7.3.11

The material in the Zero-Headspace Extractor is
defined as the solid phase of the waste and the
filtrate is defined as the liquid phase.

Some wastes, such as oily wastes and some paint
wastes, will obviously contain some material that
appears to be a liquid. Even after applying
pressure filtration, this material will not filter.
If this is the case, the material within the
filtration device is defined as a solid and is
carried through the Toxicity Characteristic
Leaching Procedure extraction as a solid.

If the original waste contained less than one-half
percent dry solids (see section 7.1.2), this
filtrate is defined as the Toxicity Characteristic
Leaching Procedure extract and is analyzed
directly. Proceed to section 7.3.15.

The 1liquid phase may now be either analyzed
immediately (see sections 7.3.13 through 7.3.15) or
stored at 4 degrees Celsius under minimal headspace
conditions until time of analysis. Determine the
weight of extraction fluid #1 to add to the Zero-
Headspace Extractor as follows:

Weight of 20 x § solids (section 7.1.1) x weight of waste filtered (section 7.3.4 or 7.3.8)

extraction =

fluid

7.3.12

100

The following sections detail how to add the
appropriate amount of extraction fluid to the solid
material within the Zero-Headspace Extractor and
agitation of the Zero-Headspace Extractor vessel.
Extraction fluid #1 is used in all cases (see
section 5.7).

7.3.12.1 With the Zero-Headspace Extractor in the
vertical position, attach a line from the
extraction fluid reservoir to the liquid
inlet/outlet valve. The line used shall
contain fresh extraction fluid and should
be preflushed with fluid to eliminate any
air pockets in the line. Release gas
pressure on the Zero-Headspace Extractor
piston (from the gas inlet/outlet valve),
open the liquid inlet/outlet valve, and
begin transferring extraction fluid (by
pumping or similar means) into the Zero-
Headspace Extractor. Continue pumping
extraction fluid into the Zero-Headspace
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7+3.13

Extractor until the appropriate amount of
fluid has been introduced into the device.

7.3.12.2 After the extraction fluid has been added,
immediately close the liquid inlet/outlet
valve and disconnect the extraction fluid
line. Check the Zero-Headspace Extractor
to ensure that all valves are in their
closed positions. Manually rotate the
device in an end-over-end fashion two or
three times. Reposition the Zero-
Headspace Extractor in the vertical
position with the 1liquid inlet/outlet
valve on top. Pressurize the Zero-
Headspace Extractor to five to ten pounds
per square inch (if necessary) and slowly
open the 1liquid inlet/outlet valve to
bleed out any headspace (into a hood) that
may have been introduced due to the
addition of extraction fluid. This
bleeding shall be done quickly and shall
be stopped at the first appearance of
liquid from the valve. Re-pressurize the
Zero-Headspace Extractor with five to ten
pounds per square inch and check all Zero-
Headspace Extractor fittings to ensure
that they are closed.

7.3.12.3 Place the Zero-Headspace Extractor in the
rotary agitation apparatus (if it is not
already there) and rotate at thirty plus
or minus two revolutions per minute for
eighteen plus or minus two hours. Ambient
temperature (i.e., temperature of room in
which extraction occurs) shall be
maintained at twenty-two plus or minus
three degrees Celsius during agitation.

Following the eighteen plus or minus two hour
agitation period, check the pressure behind the
Zero-Headspace Extractor piston by quickly opening
and closing the gas inlet/outlet valve and noting
the escape of gas. If the pressure has not been
maintained (i.e., no gas release observed), the
device 1is leaking. Check the Zero-Headspace
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