
































































































































































































































































































































































































































































































































































policy, all riders or endorsements added to an individual 
long-term care insurance policy after date of issue or at 
reinstatement or renewal which reduce or eliminate benefits or 
coverage in the policy must require signed acceptance by the 
individual .insured. After the date of policy issue, any rider 
or endorsement which increases benefits or coverage with a 
concomitant increase in premium during the policy term must be 
agreed to in writing signed by the insured, except if the 
increased benefits or coverage are required by law. Where a 
separate additional premium is charged for benefits provided 
in connection with riders or endorsements, such premium charge 
must be set forth in the policy, rider, or endorsement. 

3. Payment of benefits. A long-term care insurance policy which 
provides for the payment of benefits based on standards 
described as 11 usual and customary 11

, "reasonable and 
customary 11

, or words of similar import must include a 
definition of such terms and an explanation of such terms in 
its accompanying outline of coverage. 

4. Limitations. If a long-term care insurance policy or 
certificate contains any limitations with respect to 
preexisting conditions, such limitations must appear as a 
separate paragraph of the policy or certificate and be labeled 
as 11 preexisting condition limitations 11

• 

History: Effective July 1, 1988. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05-06. Requirements for replacement. 

1. Question concerning replacement. Individual and direct 
response solicited long-term care insurance application forms 
must include a question designed to elicit information as to 
whether the insurance to be issued is intended to replace any 
other accident and sickness or long-term care insurance policy 
presently in force. A supplementary. application or other form 
to be signed by the applicant containing such a question may 
be used. 

2. Solicitations other than direct response. Upon determining 
that a sale will involve replacement, an insurer, other than 
an insurer using direct response solicitation methods, or its 
agents, shall furnish the applicant, prior to issuance or 
delivery of the individual long-term care insurance policy, a 
notice regarding replacement of accident and sickness or 
long-term care coverage. One copy of such notice must be 
retained by the applicant and an additional copy signed by the 
applicant must be retained by the insurer. The required 
notice must be provided in the following manner: 
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11 NOTICE TO APPLICANT REGARDING REPLACEMENT OF INDIVIDUAL 
ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE 

According to (your application) (information you have 
furnished), you intend to lapse or otherwise terminate 
existing accident and sickness or long-term care 
insurance and replace it with an individual long-term 
care insurance policy to be issued by (Company Name) 
Insurance Company. Your new policy provides ten (10) 
days within which you may decide, without cost, whether 
you desire to keep the policy. For your own information 
and protection, you should be aware of and seriously 
consider certain factors which may affect the insurance 
protection available to you under the new policy. 

1. Health conditions which you may presently have 
(preexisting conditions), may not be 
immediately or fully covered under the new 
policy. This could result in denial or delay 
in payment of benefits under the new policy, 
whereas a similar claim might have been payable 
under your present policy. 

2. You may wish to secure the advice of your 
present insurer or its agent regarding the 
proposed replacement of your present policy. 
This is not only your right, but it is also in 
your best interest to make sure you understand 
all the relevant factors involved in replacing 
your present coverage. 

3. If, after due consideration, you still wish to 
terminate your present policy and replace it 
with new coverage, be certain to truthfully and 
completely answer all questions on the 
application concerning your medical health 
history. Failure to include all material 
medical information on an application may 
provide a basis for the company to deny any 
future claims and to refund your premium as 
though your policy had never been in force. 
After the application has been completed and 
before you sign it, reread it carefully to be 
certain that all information has been properly 
recorded. 

The above 11 Notice to Applicant 11 was delivered to me on: 

(Date) 

(Applicant's Signature) 11 
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3. Direct response solicitations. Insurers using direct response 
solicitation methods, shall deliver a notice regarding 
replacement of accident and sickness or long-term care 
coverage to the applicant upon issuance of the policy. The 
required notice must be provided in the following manner: 

11 NOTICE TO APPLICANT REGARDING REPLACEMENT 
OF ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE 

According to (your application) (information you have 
furnished), you intend to lapse or otherwise terminate 
existing accident and sickness or long-term care 
insurance and replace it with the long-term care 
insurance policy delivered herewith issued by (Company 
Name) Insurance Company. Your new policy provides thirty 
(30) days within which you may decide, without cost, 
whether you desire to keep the policy. For your own 
information and protection, you should be aware and 
seriously consider the factors which may affect the 
insurance protection available to you under the new 
policy. 

1. Health conditions which you may presently have 
(preexisting conditions), may not be 
immediately or fully covered under the new 
policy. This could result in denial or delay 
in payment of benefits under the new policy, 
whereas a similar claim might have been payable 
under your present policy. 

2. You may wish to secure the advice of your 
present insurer or its agent regarding the 
proposed replacement of your present policy. 
This is not only your right, but it is also in 
your best interest to make sure you understand 
all the relevant factors involved in replacing 
your present coverage. 

3. (To be included only if the application is 
attached to the policy.) If, after due 
consideration, you still wish to terminate your 
present policy and replace it with new 
coverage, read the copy of the application 
attached to your new policy and be sure that 
all questions are answered fully and correctly. 
Omissions or misstatements in the application 
could cause an otherwise valid claim to be 
denied. Carefully check the application and 
write to (Company Name and Address) within 
thirty (30) days if any information is not 
correct and complete, or if any past medical 
history has been left out of the application. 
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History: Effective July 1, 1988. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

(Company Name)" 

45-06-05-07. Discretionary powers of commissioner. The 
commissioner may, upon written request and after an administrative 
hearing, issue an order to modify or suspend a specific provision or 
provision of this chapter with respect to a specific long-term care 
insurance policy or certificate upon a written finding that: 

1. The modification or suspension would be in the best interest 
of the insureds; and 

2. The purposes to be achieved could not be effectively or 
efficiently achieved without the modification or suspension; 
and 

a. The modification or suspension is necessary to the 
development of an innovative and reasonable approach for 
insuring long-term care; 

b. The policy or certificate is to be issued to residents of 
a life care or continuing care retirement community or 
some other residential community for the elderly and the 
modification or suspension is reasonably related to the 
special needs or nature of such a community; or 

c. The modification or suspension is necessary to permit 
long-term care insurance to be sold as part of, or in 
conjunction with, another insurance product. 

History: Effect·i ve July 1, 1988. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05-08. Mandated loss ratio. Benefits under i ndi vidua 1 
long-term care insurance policies must be deemed reasonable in relation 
to premiums provided the expected loss ratio is at least sixty percent, 
calculated in a manner which provides for adequate reserving of the 
long-term care insurance risk. In evaluating the expected loss ratio, 
due consideration must be given to all relevant factors, including: 

1. Statistical credibility of incurred claims experience and 
earned premiums; 

2. The period for which rates are computed to provide coverage; 

3. Experienced and projected trends; 
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4. Concentration of experience within early policy duration; 

5. Expected claim fluctuation; 

6. Experience refunds, adjustments, or dividends; 

7. Renewability features; 

8. All appropriate expense factors; 

9. Interest; 

10. Experimental nature of the coverage; 

11. Policy reserves; 

12. Mix of business by risk classification; and 

13. Product features such as long elimination periods, high 
deductibles, and high maximum limits. 

History: Effective July 1, 1988. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05-09. Filing requirement. Prior to an insurer or similar 
organization offering group long-term care insurance to a resident of 
this state pursuant to North Dakota Century Code section 26.1-45-03, it 
shall file with the commissioner evidence that the group policy or 
certificate thereunder has been approved by a state having statutory or 
regulatory long-term care insurance requirements substantially similar 
to those adopted in this state. 

History: Effective July 1, 1988. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

CHAPTER 45-08-03 
GROUP SUBSTANCE ABUSE AND MENTAL CARE INSURANCE 

Section 
45-08-03-01 Group Substance Abuse and Mental Care Insurance -

Definitions 

45-08-03-01. Group substance abuse and mental care insurance -
Definitions. As used in North Dakota Century Code sections 26.1-36-08 
and 26.1-36-09: 



1. The term 11 licensed psychologist" means a licensed clinical 
psychologist who by virtue of his or her training, education, 
and experience is properly licensed or certified to provide 
treatment, diagnosis, and evaluation services for alcoholism, 
drug addiction, mental disorders, and other related illnesses 
and is listed or eligible for listing in the national register 
of psychologists. 

2. The phrase "under the superv1s1on of11 means participation by 
the physician or psychologist in the diagnosis, evaluation, 
and application of appropriate treatment services. Such 
treatment services may however be actually carried out by 
other competent, and if required by law, properly licensed 
persons. However, the supervision provided by the physician 
or psychologist must be of a nature that the physician or 
psychologist remains at all times' legally and professionally 
responsible for the care and appropriateness of treatment 
provided to each individual patient. 

History: Effective July 1, 1988. 
General Authority: NDCC 26.1-36-38, 28-32-02 
Law Implemented: NDCC 26.1-36-08, 26.1-36-09 
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TITLE 48 

Livestock Sanitary Board 
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JULY 1988 

48-02-01-05. Sheep. fit health cer Hficate ±s L equh ed £-or sheep. 

1. For all sheep imported into North Dakota, all of the following 
are required: 

a. A health certificate. 

b. A permit. 

c. Sheep must be free of any visible signs of infectious foot 
rot and must originate from flocks that have been 
inspected and are free from any visible signs of 
infectious foot rot. The health certificate of veterinary 
inspection must specifically state that all of the sheep 
are free of any visible signs of infectious foot rot. 
Special permission may be given by the state veterinarian 
to import registered breeding sheep without meeting the 
requirements of this subsection. Registered breeding 
sheep imported by special permission must be held under 
quarantine and isolated from other sheep for a minimum of 
thirty days, upon entry into North Dakota. 

2. All breeding rams imported into North Dakota must comply with 
all of the following requirements: 

a. Breeding rams six months of age or over must have had a 
negative test for brucella ovis, or the flock of or1g1n 
must have a negative brucella ovis status. To qualify a 
flock as a negative brucella ovis status flock, two 
negative tests for brucella ovis must have been 
administered, forty-five to sixty days apart, during the 
same year, to all rams one year of age or older, and 
thereafter a yearly negative test must have been 
administered to all rams in the flock one year of age or 
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older. The health certificate of veterinary inspection 
must include specific negative test information concerning 
bruce 11 a ovi s. 

b. Rams must be individually identified with registration ear 
tag or tattoo, or other identification approved by the 
state veterinarian. 

3. All rams sold for breeding purposes in North Dakota must 
comply with all of the following requirements: 

a. Breeding rams six months of age or over must have had a 
negative test for brucella ovis, or the flock of origin 
must have a negative brucella ovis status. To qualify a 
flock as a negative brucella ovis status flock, two 
negative tests for brucella ovis must have been 
administered, forty-five to sixty days apart, during the 
same year, to all rams one year of age or older, and 
thereafter a yearly negative test must have been 
administered to all rams in the flock one year of age or 
older. 

b. Rams testing positive to an official brucella ovis test 
must be isolated, branded with a B brand on the left jaw, 
and sold for slaughter only, or they must be neutered 
before leaving the premises. 

c. Rams must be individually identified by registration ear 
tag or tattoo, or other identification approved by the 
state veterinarian. 

4. All tests for brucella ovis administered pursuant to this 
section must be tests officially recognized or otherwise 
approved by the state veterinarian. 

History: Amended effective July 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 
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SEPTEMBER 1988 

48-02-01-01. Importation - All livestock. A 11 imported 1 i vestock 
must be accompanied by an offici a 1 health certificate of veterinary 
inspection, except animals originating directly from a producer•s 
premises, not diverted en route, and consigned to an auction market, or 
stockyards approved by the livestock sanitary board; and livestock 
consigned to a federally inspected slaughtering establishment. 

History: Amended effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-02-01-02. General. No animal or poultry that is affected 
infected, or recently exposed to any infectious or transmissible 
disease, shall be imported. A veterina:ry health certificate of 
veterinary inspection is required. 

History: Amended effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-02-01-03. Cattle. Tests- £or brncellosis -sha3± be condacted by 
a state 'Or federal laborato1y 'Or by a veterina1:ian app:toved ±n the state 
'IYf 01: ig in. 

1. Tuberculosis. No test is required. 

2. Brucellosis. Tests for brucellosis must be conducted by a 
state or federal laboratory or by a veterinarian approved in 
the state of or1g1n. 11 Brucellosis test 11 means the blood 
agglutination test conducted at the state-federal laboratory 
in Bismarck. Vaccination is required. No female cattle over 
twelve months (three hundred sixty-five days) of age may be 
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imported unless officially calfhood vaccinated against 
brucellosis and properly identified. Exempted from this 
requirement are cattle entering licensed qnaraitthxed monitored 
feedlots. 

3. Permits. Permits shall be required on all female cattle over 
twelve months (three hundred sixty-five days) of age. Permits 
shall be required on all cattle originating from any state 
where scabies may be introduced in shipments originating from 
such state as determined by ttre judgment at the discretion of 
the board. 

4. Dipping. Dipping in a solution approved by the board shall 
be required on all cattle originating from states where 
scabies permits are required. Two dippings, ten to fourteen 
days apart, may be required on cattle originating from states 
determined by the board to have a large number of infested 
herds. In lieu of dipping, treatment with ivermectin 
administered by a licensed accredited veterinarian in 
accordance with the United States department of agriculture, 
guidelines for veterinary services, found in 9 CFR Part 73 is 
acceptable. 

5. Calves. Calf permits are required on all imported calves 
under four months of age. Imported calves are not to be 
resold in less than sixty days. Purchasers must pick up 
imported calves at the sellers' premises. Calves accompanying 
dams are excluded from the requirements of this section. 

History: Amended 
1984; September 1, 
General Authority: 
Law Implemented: 

effective April 1, 
1988. 

NDCC 36-01-08 
NDCC 36-01-08 

1980; June 1, 1983; September 1, 

48-02-01-04. fhri::t-y calves. Permits are reqnhed on d-a-iry caltres 
ttttder s-r...: months o-f age Bison. 

1. Tuberculosis. A negative tuberculosis test is required on all 
bison except nursing calves accompanying negative-tested dams. 

2. Brucellosis. Tests for brucellosis must be conducted by a 
state or federal laboratory or by a veterinarian approved in 
the state of ong1n. "Brucellosis Test" means the blood 
agglutination test conducted and confirmed in a state or 
federal laboratory. No female bison over twelve months (three 
hundred sixty-five days) of age may be imported unless 
officially calfhood vaccinated against brucellosis and 
properly identified. 

3. Permits. Permit shall be required on all bison. 
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4. Dipping. Dipping in a solution approved by the board shall be 
required on all bison, originating from states where scabies 
permits are required. Two dippings, ten to fourteen days 
apart, may be required on bison originating from states 
determined by the board to have a large number of infested 
herds. In lieu of dipping, treatment with ivermectin 
administered by a licensed accredited veterinarian in 
accordance with the United States department of agriculture 
guidelines for veterinary services, found in 9 CFR Part 73, is 
acceptable. 

History: Amended effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-02-01-05. Sheep. 

1. For all sheep imported into North Dakota, all of the following 
are required: 

a. A health certificate of veterinary inspection. 

b. A permit. 

c. Sheep must be free of any visible signs of infectious foot 
rot and must originate from flocks that have been 
inspected and are free from any visible signs of 
infectious foot rot. The health certificate of veterinary 
inspection must specifically state that all of the sheep 
are free of any visible signs of infectious foot rot. 
Special permission may be given by the state veterinarian 
to import registered breeding sheep without meeting the 
requirements of this subsection. Registered breeding 
sheep imported by special permission must be held under 
quarantine and isolated from other sheep for a minimum of 
thirty days, upon entry into North Dakota. 

2. All breeding rams imported into North Dakota must comply with 
all of the following requirements: 

a. Breeding rams six months of age or over must have had a 
negative test for brucella ovis, or the flock of origin 
must have a negative brucella avis status. To qualify a 
flock as a negative brucella ovis status flock, two 
negative tests for brucella ovis must have been 
administered, forty-five to sixty days apart, during the 
same year, to all rams one year of age or older, and 
thereafter a yearly negative test must have been 
administered to all rams in the flock one year of age or 
older. The health certificate of veterinary inspection 
must include specific negative test information concerning 
brucella ovis. 
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b. Rams must be individually identified with registration ear 
tag or tattoo, or other identification approved by the 
state veterinarian. 

3. All rams sold for breeding purposes in North Dakota must 
comply with all of the following requirements: 

a. Breeding rams six months of age or over must have had a 
negative test for brucella ovis, or the flock of or1g1n 
must have a negative brucella ovis status. To qualify a 
flock as a negative brucella ovis status flock, two 
negative tests for brucella ovis must have been 
administered, forty-five to sixty days apart, during the 
same year, to all rams one year of age or older, and 
thereafter a yearly negative test must have been 
administered to all rams in the flock one year of age or 
older. 

b. Rams testing positive to an official brucella ovis test 
must be isolated, branded with a 8 brand on the left jaw, 
and sold for slaughter only, or they must be neutered 
before leaving the premises. 

c. Rams must be individually identified by registration ear 
tag or tattoo, or other identification approved by the 
state veterinarian. 

4. All tests for brucella ovis administered pursuant to this 
section must be tests officially recognized or otherwise 
approved by the state veterinarian. 

History: Amended effective July 1, 1988; September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-02-01-08. Dogs and cats. Dogs and cats must have a 
certification of no known exposure to rabies within one hundred days 
prior to importation and cannot be from an area under quarantine. If 
over £ottr three months of age, dogs and cats must be vaccinated for 
rabies. ~state game and fish department requires hunting dogs to 
have been vaccinated at least thirty days prior to import date. 

History: Amended effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-02-01-09. Horses. All equine species require negative tests 
for equine infectious anemia within twelve months prior to date of 
importation, unless originating from states exempted from test 
requirements by the state veterinarian. Reacto~ North Dakota horses 
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testing positive to equine infectious anemia must be positively and 
individually identified by permanent brand. 

History: Amended effective June 1, 1983; September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-02-01-09.1. Skunks. Skunks may not be imported into North 
Dakota for any purpose. 

History: Effective September 1, 1988. 
General Authority: NDCC 36-21.1-12 
Law Implemented: NDCC 36-21.1-12 

48-02-01-10. All other animals. Importation of all animals not 
included in the preceding sections, including domesticated wild animals, 
game animals, game birds and eggs of game birds, shall be accompanied by 
a permit issued by the North Dakota game and fish department or the 
livestock sanitary board, unless the purpose·of importation is for bona 
fide scientific or educational purposes. The state veterinarian may 
require any such animals and birds to test negative for any disease 
prior to importation. 

History:. Amended effective September 1, 1988. 
General Authority: NDCC 36-21.1-12 
Law Implemented: NDCC 36-21.1-12 

48-02-01-11. Swine Breeding and feeder purposes 
Pseudorabies. 

1. It is the intent of this section to implement the criteria 
established by the national pseudorabies control board (NPCB) 
for recognizing pseudorabies (PRV) low prevalence areas as a 
method by which a state or area could be demonstrated to have 
a very low prevalence of pseudorabies or no pseudorabies. 
This method is not an eradication program. 

2. All imported swine must test negative for pseudorabies within 
thirty days prior to entry into North Dakota or comply with 
one of the following: 

a. Be from a class A or class B state or area, or other 
approved classification, as designated by the national 
pseudorabies control board; 

b. Be from a qualified pseudorabies negative herd; or 

c. Be from a feeder swine pseudorabies monitered herd as 
designated by the national pseudorabies control board. 
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3. All swine for breeding or feeder purposes in North Dakota or 
imported into North Dakota must be individually identified by 
official ear tag ur other identification approved by the state 
veterinarian. 

4. A pseudorabies vaccination for all swine is prohibited except 
with written approval of the state veterinarian. 

5. All breeding and feeder swine of unknown status must be 
quarantined until their pseudorabies status is determined by 
isolation and a pseudorabies test, at the owner's expense, as 
well as a retest in thirty to sixty days at the owner's 
expense, or such swine must be shipped direct to slaughter. 

6. A pseudorabies infected swine herd, as determined by a 
livestock sanitary board approved test, must be quarantined 
and isolated from other susceptible animals on the farm, or 
other premises where the infected herd is located. All 
reactor animals must be slaughtered. Then, the infected herd 
must be retested and receive two negative tests, the tests at 
least thirty days apart, with the first test occurring not 
sooner than thirty days after the last reactor animal is 
removed from the herd. Nursing piglets need not be tested. 
As an alternative to retest, the entire infected herd may be 
sent directly to slaughter. The quarantine will be lifted 
only after the retests required pursuant to this subsection 
have occurred, or the entire infected herd has been shipped 
directly to slaughter. Before the quarantine is lifted, the 
premises of the infected herd must be cleaned and disinfected 
as approved by the state veterinarian or his assistant, or 
other agent of the livestock sanitary board. 

7. All slaughter sows and boars must receive pseudorabies testing 
at the first point of sale in North Dakota, if a mandatory 
pseudorabies testing program is instituted by the livestock 
sanitary board. The livestock sanitary board may, pursuant to 
this section, by board action, at any time, institute a 
mandatory pseudorabies testing program in North Dakota. 

8. All swine in North Dakota ur impox:l:ed -int-o No-rth Dakota being 
used for exhibition purposes must meet all of the same 
requirements of this chapter as for breeding swine, until such 
time as North Dakota achieves a pseudorabies class B status, 
at which time this requirement will no longer be required. 

9. Disposal of carcasses of swine dying from pseudorabies must be 
by a method approved by the state veterinarian. 

History: Effective March 15, 1988; amended effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08, 36-01-12 
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48-02-02-01. Hot ses. There are no t eqnh emen ts on hot ses 
Livestock exhibition and import for exhibition. 

1. For all livestock imported for exhibition purposes, a 
certificate of veterinary inspection is required. 

2. Equine species require a negative test for equine infectious 
anemia within twelve months prior to date of importation, 
unless originating from a state exempted from the test 
requirement by the North Dakota state veterinarian. 

3. For all cattle imported for exhibition purposes, a negative 
brucellosis test is required within thirty days prior to date 
of entry unless the cattle are official brucellosis vaccinates 
originating from certified free herds or areas. Female 
cattle, not vaccinated for brucellosis, over one year of age, 
may be imported for exhibition purposes only. A permit is 
required for all female cattle over one year of age and for 
all cattle originating from any state where scabies may be 
introduced, as determined by the board. 

4. Sheep imported for exhibition purposes must meet the same 
requirements as sheep imports for other purposes. 

5. All swine imported into North Dakota being used for exhibition 
purposes must meet the same requirements as swine imports for 
other purposes. 

History: Amended effective September 1, 1988. 
Genera I Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-02-02-02. Cattle. f!t health cettificate ±s teqnited -for 
cattle. f!t negative tnbetcnlosis test ±s teqnited thht:y days pri-or i::'O 

shipment nnless £rom an acctedited herd -or area-:- f!t btncellosis t-est ±s 
tequhed >1ithin thh t:y days pri-or i::'O d-ate o-f entry unless cattle are 
official btucellosis vaccinates -or btt:l-1-s otiginaling -from cettified free 
herds or ateas. Repealed effective September 1, 1988. 

General Authority: NB€€ 36 01 08 
Law Implemented: NB€€ 36 01 08 

48-02-02-04. Sheep. -A health certificate ±s requited -for sheep. 
Repealed effective September 1, 1988. 

General Authority: NB€€ 36 01 08 
Law Implemented: NB€€ 36 01 08 

48-03-01-06. 
other conveyances 

Cleaning 
used for 

and disinfecting of trucks, trailers, and 
hauling diseased livestock to public 
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stockyards. Persons hauling diseased livestock to public stockyards 
are required to clean and disinfect trucks by an appzoved a method 
approved by the state veterinarian before leaving stockyards with 
apparently healthy sheep and hogs livestock. 

History: Amended effective September 1, 1988. 
General Authority: NOCC 36-01-08 
Law Implemented: NOCC 36-01-08 

48-03-01-07. Diseased livestock at auction markets. 

+-:- Pa v i1rg -o£ p-ens-:- Pcrve-d p-ens are r e q u ix ed and shaH b-e -set 
=±de £or diseased animals delivered i:-o market. 5-ttch diseased 
1 iv e s to ck ±s i:-o b-e p 1 ope xl y mar ked and 'S'O'l-d rlt-e-r the sa:J:-e -o£ 
.healthy lil!estock ±s completed. 

2-;- Reactors Permits. Reactors i:-o the brucellosis and 
tuberculosis rest may b-e t-aken i:-o an auction market holding a 
permit £rom the lil!estock sanitary board i:-o handle stteh 
reactor cattle, ±£ accompanied by an official permit issued by 

an ag-ent -o£ the board. The official permit ±s i:-o accompany 
shipment £rom market i:-o slaughter. 

Livestock auction markets are required to set aside paved pens for 
diseased animals delivered to the market. Diseased animals must be 
marked in a manner approved by the state veterinarian and sold directly 
to slaughter facilities. The official permit of the United States 
department of agriculture for movement of diseased animals is to 
accompany shipment of diseased animals from market to slaughter. 

History: Amended effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-05-07 

48-03-01-09. Livestock market facilities. All licensed livestock 
markets must provide and maintain facilities, for use by brand 
inspectors and veterinary inspectors, that are adequate to perform their 
duties, and that are safe, sanitary, and in good condition. 

History: Effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-05-07, 36-05-10 

48-04-01-02. Livestock quarantines. The board may quarantine 
any domestic animal which is infected with any contagious or infectious 
disease or which has been exposed to infection, or which may have been 
exposed to infection. Animals imported for which no certificate of 
veterinary inspection is produced must be quarantined until the disease 
status of the animals can be determined and until all vaccination and 
test requirements can be verified. Upon verification that any animal 
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does not meet North Dakota test and vaccination requirements, the animal 
must be sent directly to slaughter or returned to the state of origin. 
The form of notice of official quarantine sna±r must be specified by the 
board and served on the owner or keeper of t~nimal by sending, by 
registered or certified mail, a copy of the quarantine notice to the 
owner or keeper of the animal, or by having an agent or representative 
of the board, or a law enforcement officer, personally serve a copy of 
the quarantine notice upon the owner or keeper of the animal. 

History: Amended effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-12 

48-04-01-11. Garbage feeding to swine. N-cr pe:tmil ±s t-o be 
issued und-er North Dakota Centn:t:Y €-orle section 36 01 22 unless the 
cooking equipment 'ttS'e1:l ±s eqnipped w-ith a :teco:tdiug thermometer and 
agitator wh-ich meets the :teqnirements set by the boa:td. Repealed 
effective September 1, 1988. 

History: Amended effective ;::fnn-e -h +9-8-3-:
General Authority: NB-€£ 36 01 oa 
Law Implemented: NB-€£ 36 01 22 

48-04-01-12. Sale of virulent products. All persons, firms, or 
corporations are prohibited from distributing or selling any products 
containing any live germs, cultures, or viruses for the treatment or 
vaccination of any domestic animals without written permit by the 
executive officer of the livestock sanitary board. Nontransferable 
permits will be issued to all qualified applicants as determined by the 
livestock sanitary board and may be obtained only upon written 
application by the North Dakota person, firm, or corporation selling the 
product at retail levels. A written application for a permit shall be 
provided in a form as approved by the executive officer of the livestock 
sanitary board. The livestock sanitary board may revoke a permit to 
sell virulent products for violation of North Dakota Century Code 
chapter 36-01, or any rules adopted pursuant to that chapter. This 
section does not apply to licensed veterinarians practicing in North 
Dakota. 

History: Amended effective June 1, 1983; April 1, 1985; September 1, 
1988. 
General Authority: 
Law Implemented: 

NDCC 36-01-08 
NDCC 36-01-08 

48-04-01-13. Permit requirements - Virulent products. An 
applicant for a permit to sell or distribute virulent products shall: 

1. Agree not to sell or distribute any of the following vaccines: 

a. Air brncella Brucella vaccines. 
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b. A±± pseudorabies Pseudorabies vaccines. 

c. A±± rabies Rabies vaccines. 

d. A±± anthrax Anthrax vaccines. 

e. Contagious ecthyma (modified live). 

f. Erysipelas (live cultures). 

This list may be modified by the livestock sanitary board from 
time to time by the "Stat-e l:leterinarian as required. 

2. Require four hours of training annually for the applicant and 
all employees pertaining to the use of virulent vaccines. 
Certification of this training must be furnished by the 
principal biological suppliers or other qualified persons as 
determined by the livestock sanitary board. 

3. Store live germs, cultures, or viruses offered for sale, or 
sold, in a dark place at a temperature of not more than 
forty-five degrees Fahrenheit [7.22 degrees Celsius] and not 
less than thirty-five degrees Fahrenheit [1.67 degrees 
Celsius] until such time as they are sold. Live germs, 
cultures, or viruses may not be sold after their expiration 
date. 

4. Offer for sale, products in their original containers only. 

5. Agree not to accept for return retail purchases of live germs, 
cultures, or viruses. 

6. Comply with subsections 1 through 5 with respect to on the 
farm sales. 

History: Effective April 1, 1985; amended September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-06-01-01. Uniform methods and rules - Brucellosis eradication. 
In accordance with North Dakota Century Code section 36-01-08, the 
current recommended brucellosis eradication uniform methods and rules as 
they appear in publication APHIS 91 1 of the veterinary services, animal 
and plant health inspection service of the United States department of 
agriculture, dated dune +9£3, are hereby adopted and constitute a rule 
of the board. An animal shall be declared infected with brucellosis 
when adjudged determined to be diseased by the state veterinarian. 

History: Amended effective June 1, 1983; September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 
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48-06-01-03. Brucellosis vaccination of calves. Licensed 
veterinarians are permitted to contract with owners to vaccinate female 
calves. Female bovine animals may be vaccinated while from four through 
twelve months (one hundred twenty through three hundred sixty-five days) 
of age with a vaccine approved by the state veterinarian. Vaccinated 
animals shall be tattooed in the right ear and tagged in the ~ right 
ear. The veterinarian must submit reports of vaccination on £arm +&V 
the appropriate form provided by veterinary services, animal and plant 
health inspection service of the United States department of 
agriculture, to the board within thirty days. 

History: Amended 
1988. 
General Authority: 
Law Implemented: 

effective July 1, 

NDCC 36-01-08 
NDCC 36-15-21 

1982; June 1, 1983; September 1, 

48-06-01-04. Sale of cattle out of brucellosis-infected herds. 
Herds of cattle infected shall be quarantined, with the quarantine 
prohibiting sale of all cattle intact bulls and females, except to 
licensed monitored feedlots or for slaughter, under written permit. 
Such cattle shall be held separate and apart. Sa-l-e-s t-o licensed 
qna:cantine feedlots 'OT' slaughte:c must be accompanied by wtitten pe:cmit. 
The q.na:cantine shcrl-1- be :released when Jl't)' teactots -are disclosed on a 
herd test conducted at two 60 day inte111als 'OT' '01Te 120 day pe:ciod 
following the dat-e o-£ disposal o-£ the ±erst :ceacl:ot. Quarantines are to 
be rigidly enforced. Any exceptions must be covered by official permits 
granted by the state veterinarian as provided for in this section. 

History: Amended effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-12 

48-06-01-06. Branding of condemned cattle. All cattle that are 
determined to be infected with brucellosis must be marked by hot iron 
branding the letter B on the left jaw, and by having a reactor tag 
inserted in the upper left ear. 

History: Effective September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-07-01-01. Payment of indemnity for steers or unregistered 
bulls condemned on account of tuberculosis. fn acco:c dance w±th the 
pro11isions o-£ North Dakota Century eod-e section 36 15 09, ±f the 
ag:cicultu:cal :cesea:cch se:cvice -fa-±1-s t-o p:covide_ an egtta± amount o-f 
inde111ni t y w±th North D ako t a , then the -owrrer -sh-a:l-1- be pa±d one half o-f 
the difference between the appraised va±tre and the net va±tre o-£ the 
salvage the:ceof. Repealed effective September 1, 1988. 

General Authority: NWB 36 15 oa 
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Law Implemented: NDee 36 15 09 

48-07-01-02. Uniform methods and rules - Tuberculosis. In 
accordance with North Dakota Century Code section 36-01-08, the current 
uniform methods and rules on bovine tuberculosis eradication as they 
appear in the animal health division publication of the veterinary 
services, animal and plant health inspection service of the United 
States department of agriculture publication dated Jaana:ry 4-; -1-9-8£-;- are 
hereby adopted and constitute a rule of the board. 

History: Amended effective June 1, 1983; September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-07-01-03. Branding of condemned cattle. 

~ All cattle that are adjudged affected determined to be 
infected with tuberculosis sha 11 be marked by fhebranding hot 
iron branding the letter T on the left jaw, and by having-a 
reactor tag inserted in the ~ left ear. 

~ A±± cattle that are adjudged affected w±th b:rucellosis shaXl 
be ma:rked by fi:t:eb:randiag the letle:r B un the -left jaw-; "dlTd by 
having a :reaclo:t: tag inse:rled ±n the -left e-ar-;-

-3-:- A±± L:randing "dlTd lagging :refe:t::t:ed t-o -ab-ove shaXl be completed 
within twenty one days following the d-ate the b-1-o-o-d sample wa-s 
collected. 

History: Amended effective June 1, 1983; September 1, 1988. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-08-01-01. Definition. A qna:r an lined monitored 1 i vestock 
feedlot includes all premises where feeder cattle, including female 
da:±ry cattle over right twelve months of age "dlTd female bee-f callle 'O"'V"er 

eleven months o-f age which have not been brucellosis vaccinated, are 
placed, maintained, or fed. 

History: Amended effective September 1, 1988. 
General Authority: NDCC 36-01-29 
Law Implemented: NDCC 36-01-29 

48-08-01-04. Importation of cattle to licensed feedlots. 'fe-sts fur 
lube:rcnlosis "dlTd L:rucellosis not :requi:red fur cattle impo:rled t-o 
licensed qna:rauliaed feedlots. Repealed effective September 1, 1988. 

General Authority: NDee 36 01 29 
Law Implemented: NDee 36 01 29 
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48-09-01-02. Brand inspection. For the purpose of complying 
with North Dakota Century Code chapters 36-05, 36-09, and 36-22: 

1. When cattle, horses, or mules are offered for sale at any 
brand inspection point, proof of ownership must be established 
by the shipper of the cattle, horses, or mules, either by a 
recorded brand, bill of sale, livestock market clearance, 
local inspection certificate, or an affidavit of ownership. 

2. If any animal inspected bears the recorded brand of the 
shipper or seller and also bears a recorded brand or brands 
other than the recorded brand of the shipper or seller, then 
the said shipper or seller may be required, at the discretion 
of the brand inspector, to establish ownership of such animal 
by bills of sale, market clearance, local inspection 
certificate, or any other satisfactory evidence of ownership. 

3. No claim for feed, pasture, or gathering shall be allowed at 
market. All such claims must be referred to and approved for 
payment from proceeds of sale by the North Dakota stockmen's 
association, unless payment is authorized in writing by the 
owner of the brand carried by such livestock. 

4. Sales agency, packing plant, and buying stations where 
inspection is maintained must furnish necessary help without 
charge to assist the brand inspectors in handling cattle, 
horses, or mules to be inspected for brands. 

5. All cattle, horses, or mules entering an inspection point 
shall be placed in pens assigned to individual sellers, and 
shall be kept separate from all other cattle, horses, or mules 
until inspected by the brand inspector and released for sale 
or shipment. 

6. No cattle, horses, or mules shall be inspected after dark or 
by artificial light or inspected when loaded in trucks; 
provided, however, that under emergency circumstances deemed 
by the brand inspector to warrant inspection by artificial 
light, such inspection may be made at places designated by the 
chief brand inspector as having lighting which meets the 
specifications required by the chief brand inspector for 
inspection by artificial light. The chief brand inspector 
shall have authority to give approval to premises which meet 
such specifications, and to extend or remove such approval. 

7. It shall be the responsibility of the North Dakota stockmen's 
association to provide a sufficient and competent force of 
brand inspectors at inspection points to carry on the brand 
inspection in an efficient and timely manner. 

8. Brand inspectors may not inspect their own livestock or trade 
at a market where they conduct inspections. 
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9. A buying station is a point where cattle, horses, or mules are 
gathered for sale. 

10. A bill of lading is required by railroads or motor carriers 
when livestock is going to out-of-state markets where 
inspection is maintained for North Dakota livestock. 

11. The North Dakota stockmen's association shall, when determined 
advisable by the chief brand inspector, make an inspection of 
any butcher shop, buying station, locker plant, or custom meat 
cutting and processing establishment where cattle are 
slaughtered or processed for the owner for a fee. Authorized 
inspectors of the association, when directed to do so by the 
chief brand inspector, shall be authorized to go upon the 
premises of any such butcher shop, buying station, locker 
plant, or custom meat cutting establishment, for the purpose 
of making physical inspection on the premises as to the 
ownership or identity of animals or their carcasses that may 
be found therein. 

12. A fee of fifty cents per head on all cattle, horses, or mules 
subject to brand inspection at points where such inspection is 
maintained shall be paid by the owner of the cattle, horses, 
or mules, and when sold by a commission firm, sales agency, or 
when purchased by a buying station operator or packing plant, 
it shall be the obligation of the commission firm, sales 
agency, buying station operator, or packing plant company to 
collect and withhold from the proceeds of such sale the 
inspection fee and to pay over to the association upon demand 
the amounts so collected without any deductions whatsoever. 
Whenever a brand inspector is required to travel to points 
other than the inspector's official stations to perform local 
brand inspection, the inspector shall be paid mileage by the 
shipper, owner, or consignor, at the same rate per mile [1.61 
kilometers] paid state officials in addition to the regular 
brand inspection fee. A permanent transport"ation inspection 
permit may be obtained, for horses and mules only, by payment 
of a ten dollar inspection fee. 

13. The following terminal markets and auction markets outside the 
state of North Dakota are designated official brand inspection 
markets for North Dakota cattle, horses, and mules by the 
North Dakota stockmen's association: 5±onx e±ty stockyatds, 
5±onx e±+y, Xawa7 Mobridge livestock auction, Mobridge, South 
Dakota; Mclaughlin sales, inc., Mclaughlin, South Dakota; 
Lemmon livestock market, inc., Lemmon, South Dakota; Sisseton 
livestock sale co., Sisseton, South Dakota; Britton livestock 
sale co., Britton, South Dakota; hub city livestock sale co., 
Aberdeen, South Dakota; Aberdeen livestock sales, Aberdeen, 
South Dakota; beo±a livestock sa±e C07Y Leola, South Dakota, 
Herreid livestock sale co., Herreid, South Dakota; Bowdle 
livestock sales, C07Y Boc•dle, South Dakota, Baker 1 ivestock 
auction, inc., Baker, Montana; Glendive livestock auction, 
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Glendive, Montana; Sidney livestock market center, Sidney, 
Montana. 

History: Amended effective April 1, 1980; July 1, 1982; June 1, 1983; 
April 1, 1988; September 1, 1988. 
General Authority: NDCC 36-22-03 
Law Implemented: NDCC 36-05-10, 36-09-15, 36-09-23, 36-22-02, 
36-22-03 
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TITLE 50 

Medical Examiners, Board of 
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JULY 1988 

50-01-01-01. Organization of board of medical examiners. 

1. History and function. The 1890 legislative assembly passed a 
medical practice act, codified as North Dakota Century Code 
chapter 43-17. This chapter requires the governor to appoint 
a state board of medical examiners. The board, generally 
speaking, · stands between the medical school graduate and the 
public. It is the responsibility of the board to protect the 
public against poorly trained physicians. 

2. Board membership. The board consists of ten members 
appointed by the governor. Nine members are medical 
physicians and su:rgeons and one member is an osteopathic 
physician and su:rgeon. Members of the board serve three-year 
terms, and not more than four terms expire each year. No 
member may serve on the board more than two successive terms. 

3. Executive secretary and treasurer. The executive secretary 
and treasurer of the board is appointed by the board and is 
responsible for administration of the board 1 s activities. 

4. Credentials committee. A credentials committee is appointed 
by the chairman of the board and is responsible for issuing 
provisional temporary licenses authorizing the practice of 
medicine in the intervals between board meetings. The 
credentials committee will consist of at least three actiVe 
members of the board appointed by the president and will act 
only pursuant to specific authority granted and under periodic 
directives of the board. 

5. Inquiries. Inquiries regarding the board may be addressed to 
the executive secretary and treasurer: 

Mr. Rolf P. Sletten 
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Executive Secretary and Treasurer 
State Board of Medical Examiners 
City Center Plaza 
418 E. Broadway, Suite C-10 
Bismarck, North Dakota 58501 

History: 
1988. 

Amended effective December 1, 1980; September 1, 1983, July 1, 

General Authority: 
Law Implemented: 

50-02-08-01. 

NDCC 28-32-02.1 
NDCC 28-32-02.1 

Membership and authority. The c:tedentials 
committee w±H consist o-£ at :3:-ea-st thre-e active memhe:ts o-£ ttre h-oard 
appointed by ttre p:tesidenl an:d w±H act on:ly pu:tsuant to specific 
autho:til:Y granted an:d und-er pe:tiodic di:tectives o-£ ttre hoaxd. Repealed 
effective July 1, 1988. 

General Authority: 
Law Implemented: 

NDCC 43 17 13 
NDCC 43 17 13 

50-03-01-01. Description and authority of physician's t:tained 
assistant. The physician's hained assistant is a skilled person, 
qualified by academic and clinical training to provide patient services 
under the supervision and responsibility of a £n±±y licensed doctor of 
medicine or osteopathy who is, ±n turn. responsible for the performance 
of that assistant. The assistant may be involved with the patients of 
the physician in any medical setting for which the physician is 
re s p on s i b 1 e . Bro-s-e now e '''P l o :11 ed ±n ttre stat-e = me-J-e::..:: have unt-:i± 
Decemhe:t -1-9-% to be accepted as physicians' hained assistants by 
successfull:Y passing ttre e.'camination g-±ven by ttre national commissioll on 
certification o-£ ph:~~sicians' assistants. 

History: Amended effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02( 10) 

50-03-01-02. Examination requirements. No physician's trained 
assistant may be employed in the state until the assistant has passed 
the certifying examination of the national commission on certification 
of physicians' assistants or other certifying examinations approved by 
the North Dakota state board of medical examiners. 

History: Amended effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02( 10) 

50-03-01-03. Emplo:yment Supervision contract requirements. Upon 
enlcLing a conhact o-£ emplo:~~ment w±th undertaking the supervison of an 
assistant as contemplated by this chapter, the physician shall file a 
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copy thereof rith the board. The contract !l1'ttSt show of the contract 
showing the following information: 

1. The full name of the assistant with a brief summary of the 
assistant's pertinent education and experience. 

2. A list of the specific tasks which the physician contemplates 
may be assigned to the assistant, which must be approved by 
the North Dakota state board of medical examiners. 

The contract should be renewed annually -on January £±rst o-f each 
calendar ye-a-rJ.. and the state board of medical examiners should be 
advised of the termination of the contract within seventy-two hours 
following termination of the contract. 

History: Amended effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

50-03-01-04. Supervising physician's responsibility. It is the 
responsibility of the licensed supervising physician to direct and 
review the work, records, and practice of the physician's assistant on a 
daily, continuous basis to ensure the patient, the physician, and: the 
physician's assistant that go-o-d appropriate and safe treatment is 
rendered. The supervising physician must be available continuously for 
contact personally or by telephone or radio, and the supervision must 
include at least eight hours per week of onsite, personal supervison. 

History: Amended effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

50-03-01-05. Designation of substitute superv1smg physician. 
Under no circumstances shall the superv1s1ng physician designate the 
physician's !:rained assistant to take over the physician's duties or 
cover the physician's practice. During any absence or temporary 
disability of the supervising physician, it is mandatory that the 
supervising physician designate a substitute physician to cover the 
supervising physician's practice and perform the supervising physician's 
duties. The physician's trained assistant, during this period, will be 
responsible to the substitute physician. 

History: Amended effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

50-03-01-06. Assistant's functions limited. The physician's 
t:rabted assistant shall function only in those areas where the 
supervising physician provides care for the physician's patients. 
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History: Amended effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02( 10) 

50-03-01-07. Assistant not- t-o p:resc:ribe d:rugs. The plt:ysician's 
hained assistant sha:J± not- p:resc:ribe d:rngs. Drug therapy. A 
physician's assistant may dispense prepackaged medications prepared by a 
registered pharmacist acting on a physician's written order and labeled 
to show the name of the physician's assistant and the physician. The 
dispensation authorized shall be limited to controlled drugs of 
schedules four and five and nonscheduled drugs. The dispensation by the 
physician's assistant must be authorized by, and within, the 
preestablished guidelines of the supervising physician. 

History: Amended effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

50-03-01-08. Assignment of tasks by supervtsmg physician. The 
snpe:r11ising physician may assign specific t-asks t-o the ph:ysician's 
hained assisl:ant acco:rding t-o the assistant's abilit:y, ah1a:ys keeping 
±n m±nd the snpe:r11ising ph:ysician's ultimate :responsibility £o-r the 
patient's welfa:re. Repealed effective July 1, 1988. 

General Authority: NB€B ii3 17 13 
Law Implemented: NB€B ii3 17 02: H o ~ 

50-03-01-09. Number of assistants under physician's supervtston 
limited. No physician may have under the physician's supervision more 
than two physician's t:rahted assistants currently qualified under 
section 50-03-01-02, unless compelling reasons are presented to, and 

.approved by, the board. 

History: Amended effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

50-03-01-10. Assistant's services limited. The se:r vices -o-f the 
plt:ysician's t:raincd assistant are limited t-o assisting the sctpe:r11ising 
ph:ysician ±n the pa:rticula:r fields £o-r wh±ch the assistant ha-s been 
t:rained. Repealed effective July 1, 1988. 

General Authority: NB€B 43 17 13 
Law Implemented: NB€B 43 17 02E10) 

50-03-01-11. Revocation of registration. The board may deny, 
suspend, or revoke any registration of a physician's assistant upon the 
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gxounds that the applicant o-r ph,ysician's trained assistant ±s guilt,y '0£ 
any of the following grounds: 

1. Soliciting patients :for any pxactitionex '0£ the healing -art-s 
Failing to demonstrate the qualifications for registration 
under this act or the regulations of the board. 

2. Soliciting or rece1v1ng any form of compensation from any 
person other than the assistant's registered employer for 
services performed as a physician's trained assistant. 

3. Willfully or negligently divulging a professional confidence 
or discussing a patient's condition or a physician's diagnosis 
without the express permission of the physician. 

4. The habitual or excessive use of intoxicants or drugs. 

5. Aiding or abetting the practice of medicine by a person not 
licensed by the board. 

6. Gross negligence in performing the duties, tasks, or functions 
assigned to the assistant by the employer-physician. 

7. Manifest incapacity or incompetence to perform as a 
physician's trained assistant. 

8. Conduct unbecoming in a person registered as a physician's 
trained assistant or detrimental to the best interests of the 
public or the profession. 

9. Repeated or willful violation of the contract of employment on 
file with the board. 

10. Representing himself or herself to be a physician. 

11. Fraud or deceit in obtaining initial registration as a 
physician's assistant, the renewal of registration as a 
physician's assistant, or in the practice of the physician's 
assistant profession. 

History: Amended effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

50-03-01-13. Fees. The fee for initial registration of a 
physician's assistant is fifty dollars. The annual renewal fee and fee 
for approval of employment contract changes is twenty-five dollars. 

History: Effective July 1, 1988. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 
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TITLE 54 

Nursing, Board of 
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AUGUST 1988 

54-02-07-01. Definition of unprofessional conduct. 
Unprofessional conduct includes bttt ±s not limited t-o:-

+:- Intentionally falsifying information on patient•s records. 

~ Negligence ±n plannilxg and administering therapeutic and 
ltUL si11g measures. 

3-7 Aiding and abetting another person ±n performing an aet 
pr oltibited by hw-;-

~ Nisappropriation 'O'f supplies, equipment, and drugs. 

5-:- His use· (betrayal) 'O'f a trust or confidence. 

Repealed effective August 1, 1988. 

History: Amended effecl:he d-un-e -1-7 ~ 
Genera I Authority: N-B€€1 lf3 12. 1 os 
Law Implemented: N-B€€1 lf3 12.1 14 

54-02-07-02. Definitions. The terms used in this chapter have 
the same meaning as in North Dakota Century Code chapter 43-12.1, 
except: 

1. "Denial" means the board's refusal to issue a current license 
upon application. 

2. "Probation" means issuance of a current license marked 
"encumbered", and identification of specific requirements. 
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3. "Reprimand" means written communication to the licensee 
stating the board 1 s concerns, and public notification of the 
licensee 1 s name, address, and reason for the reprimand. 

4. 11 Revocation 11 means the withdrawal by the board of the license 
to practice nursing for a specified length of time of no less 
than one year. 

5. 11 Suspension 11 means the withholding by the board of the license 
to practice nursing for a specified length of time. 

6. 11 Unprofessional conduct 11 includes, but is not limited to: 

a. Failure to provide nursing care because of diagnosis, age, 
sex, race, religion, creed, or color. 

b. Abusing a patient verbally, physically, emotionally, or 
sexually. 

c. Failure to supervise persons to whom nursing functions 
have been delegated or assigning unqualified persons to 
perform functions of licensed nurses. 

d. The practice of nursing without sufficient knowledge, 
skills, or nursing judgment. 

e. Inaccurate or incomplete documentation or recording, or 
the falsification, alteration, or destruction of patient, 
employee, or employer records. 

f. Aiding or abetting another person in performing an act 
prohibited by law or rule, or failure to perform an act 
required by law, rule, or standard of professional care. 

g. Diverting supplies, equipment, or drugs for personal use 
or unauthorized use. 

h. Misuse or betrayal of a trust or confidence. 

i. Deliberate exploitation of a patient or family, or both, 
for financial or personal gain. 

7. 11 Willfully 11 includes, but is not limited to: 

a. Continued action after notice from the board that such 
action is not warranted or authorized. 

b. Disregard of the expiration date of a license to practice 
nursing. 

c. Providing false or incorrect information to an employer 
regarding the status of a license to practice nursing. 
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d. Lack of diligence in which a licensee understood an 
ob 1 i gat ion, had an ability to comply and failed to comply. 

History: Effective August 1, 1988. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 

54-02-07-03. Complaints. Any individual having personal 
knowledge or information concerning an alleged violation of North Dakota 
Century Code chapter 43-12.1 may initiate the disciplinary process by 
filing a written request for investigation with the board. The request 
must include: 

1. The full name, address, and telephone number (if available} of 
the complainant. 

2. The namet address 1 and telephone number (if known} of the 
licensee. 

3. A statement of. the facts concerning the a 11 eged violation. 

A request for investigation that does not include the required 
information shall require a motion by the board before investigation is 
commenced. 

History: Effective August 1, 1988. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 

54-02-07-04. Investigation. The executive director or executfve 
director•s designee will investigate complaints in order to determine 
whether sufficient grounds exist to believe a violation of applicable 
law or rule has occurred. The investigation will result in one of the 
following: 

1. Filing of a formal complaint and scheduling a disciplinary 
hearing pursuant to North Dakota Century Code chapter 28-32. 

2. Presentation of the complaint to the board and recommendation 
for dismissal because insufficient evidence exists. 

3. Requesting the board to appoint a peer review committee to 
review the complaint and investigation and submit a report of 
its findings to the board. 

4. Other action as warranted including referral of the facts 
alleged or found to exist to another affected agency. 

Subpoena for the attendance of witnesses, the production of documents 
and other objects described in subpoenas, submission of and response to 
interrogatories, requests for production, depositions 1 and other 
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discovery procedures will be available to the board and any party the 
subject of an investigation, pursuant to North Dakota Century Code 
section 28-32-09 and applicable rules of civil procedure. 

History: Effective August 1, 1988. 
General Authority: NOCC 43-12 .1-08 
law Implemented: NOCC 28-32-09; NORCivP 45 

54-02-07-05. Settlements. The licensee may request to explore a 
settlement of the allegations in the complaint at any time prior to the 
hearing. Exploration of a settlement will be with the executive 
director or the executive director's designee and the attorney for the 
board. If the above persons agree to negotiate a settlement through 
informal disposition of the complaint, a proposed stipulation and 
consent order will be written and presented to the licensee for the 
licensee's signature. The signed stipulation and consent order will be 
presented to the board for final approval. The presentation of the 
signed stipulation and consent order does not divest the board of its 
authority to either approve or reject the proposed informal disposition. 
If a stipulation and consent order proposal is rejected by the board, a 
hearing will be held. 

History: Effective August 1; 1988. 
General Authority: NOCC 43-12.1-08 
Law Implemented: NOCC 28-32-05 

54-02-07-06. Board decision- Revocation- Suspension. The final· 
decision will be adopted by a simple majority of the board and will 
include findings of fact, conclusions of law, and order. The decision 
of the board to impose or modify any restrictions upon the licensee or 
the licensee's practice of nursing or to reinstate a license will be 
communicated to the licensee in the form of a board order. 

1. If the board issues a revocation order, it may also indicate 
in the order the specific action necessary for the 
reapplication for licensure by the individual. The national 
nursing licensing examination may be waived by the board as a 
condition for the reissuance of a previously revoked license. 
The initial licensure fee will be assessed for the reissuance 
of a revoked license. 

2. If the board issues a suspension order, it may also indicate 
the specific action necessary for the reissuance of the 
license. An individual whose license is suspended may request 
reinstatement by the board at any regularly scheduled meeting. 
The current year's renewal fee will be required for reissuance 
of a suspended license. 

History: Effective August 1, 1988. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 28-32-13, 43-12.1-14 
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54-02-07-07. Costs and disbursements. Reasonable costs and 
disbursements to be recovered from the licensee following any hearing at 
which the licensee's license is suspended, probated, or revoked, or at 
which a penalty fee or reprimand is issued by the board, shall include 
witness fees and reimbursement of the board's reasonable expenses. If a 
witness is subpoenaed by the board to appear at the request of the 
licensee, the licensee is to deposit with the board sufficient funds to 
cover expenses for mileage, food, and lodging as allowed by state 
reimbursement policies plus fifteen dollars per day for each day the 
witness is to appear. In the case of any request by the licensee for 
the subpoena by the board of an expert witness, sufficient funds will 
also be deposited with the board, prior to the issuance of such 
subpoena, to cover such expert witness fees. The deposit with the board 
of funds for witness fees and expenses must be made prior to the 
issuance of the subpoena. The request for the subpoena by the board of 
a witness for the licensee must be made in writing. 

History: Effective August 1, 1988. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 28-32-09, 43-12.1-14 

54-02-07-08. Application for reinstatement. Any person whose 
license has been suspended or revoked by the board may apply in writing 
for reinstatement at the conclusion of the time period specified in the 
order. The burden of proof is on the licensee to prove to the 
satisfaction of the board that the condition that led to a sanction no 
longer exists or no longer has a material bearing on the licensee's 
professional ability, or both. The board will consider the written 
application for reinstatement at the next regularly scheduled board 
meeting. If the board votes for reinstatement, the board may impose 
reasonable terms and conditions to be imposed prior to reinstatement or 
as a condition of reinstatement. If the board denies reinstatement, 
reasons for denial must be communicated to the applicant. 

History: Effective August 1, 1988. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 

54-02-07-09. Practice without a license. A licensee who applies 
for renewal of licensure shall present evidence to the board that the 
licensee has not been engaged in the practice of nursing without a 
current license. If evidence is received by the board that the 
individual has been practicing nursing without a current license, the 
licensee will be offered an opportunity to enter into an administrative 
settlement for review. Entry into an administrative settlement shall be 
required of a licensee making application for renewal after January 
first of the current year who admits, without other evidence of 
noncompliance of North Dakota Century Code chapter 43-12.1 and this 
chapter, to practicing without a license and desires to have the board 
issue a current license. The administrative settlement is a written 
statement signed by the licensee identifying the circumstances of the 
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practice without a license, an agreement to accept a public reprimand, 
and an agreement to remit the penalty fee and late renewal fee. Upon 
receipt of the written statement and correct fee, the executive director 
or executive director's authorized designee may issue a current license 
to practice. The written statement must be presented to the board at 
the next regular meeting for acceptance. If the board does not accept 
the administrative settlement, the licensee shall have the opportunity 
for a disciplinary hearing as outlined in North Dakota Century-Code 
chapter 28-32 and this chapter. 

History: Effective August 1, 1988. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 
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TITLE 58 

Parks and Recreation Department 
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OCTOBER 1988 

58-02-08-05. 
occupancy. 

Limitation of cabin, dormitory, or campsite 

1. A person or group of persons may not occupy any cabin, 
dormitory, or campsite for more than fourteen days within any 
thirty-day period without the written permission of the park 
manager. 

2. Daily vehicle permits used for day use activity expire 
one-half hour after sunset on the day of purchase. 

3. Vehicle permits purchased with camping permits are valid until 
noon on the date of expiration. 

4. Only one camping unit with a maximum of six persons or the 
immediate family members shall be permitted on each designated 
single campsite except with the permission of the park 
manager. 

5. Children under the age of eighteen must be accompanied by an 
adult in order to occupy a campsite in a state park, unless 
written permission is granted by the park manager. 

6. No camping unit may be left unattended for more than 
twenty-four hours without written permission from the park 
manager. 

History: Effective September 1, 1987; amended effective October 1, 
1988. 
General Authority: NDCC 55-08-03, 55-08-05 
Law Implemented: NDCC 55-08-03, 55-08-04, 55-08-05 
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TITLE 69 

Public Service Commission 

315 



316 



OCTOBER 1988 

69-10-03-01. National bureau of standards handbook 44. ::me 
Except as modified in this article, the specifications, tolerances, and 
other technical requirements for commercial weighing and measuring 
devices, a-s adopted by the national confexence on t'leights an:d nteasnxes, 
an:d pnblished -in National Bnrean o-f StandaJ:ds Handbook -iM--; shaH be the 
specifications, toleLances, an:d other technical reqnirements £or 
commexcial weighing an:d measnxing devices -in N-o-rth Dakota, except a-s 
modified -or amended -in th±s chapter in North Dakota shall conform to the 
requirements of the 1988 edition of the National Bureau of Standards 
Handbook 44, issued September 1987, which is adopted by reference. 

History: Amended effective October 1, 1988. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-07 
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TITLE 73 

Securities Commissioner 
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JULY 1988 

STAFF COMMENT: Section 73-03-01-01 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
73-03-01 

Section 
73-03-01-01 

ARTICLE 73-03 

FRANCHISE INVESTMENT LAW 

General Provisions 

CHAPTER 73-03-01 
GENERAL PROVISIONS 

Exemptions 

73-03-01-01. Exemptions. Any offer to sell or sale of a 
franchise organized and existing under the laws of any state as a 
nonprofit corporation for the exclusive use and benefit of its own 
members which satisfies the following conditions is exempt from the 
registration requirements imposed by North Dakota Century Code section 
51-19-03, provided the governing board of the corporation certifies to 
the securities commissioner by resolution that such conditions are being 
met: 

1. Control and ownership of each member is substantially equal; 
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2. Membership is limited to those who avail themselves of the 
services furnished by the organization; 

3. Transfer of ownership interest is prohibited or limited; 

4. Capital investment receives no return; 

5. Members are not personally 
corporation in the absence 
authorization by them; 

1 i ab 1 e 
of a 

for obligations of the 
direct undertaking or 

6. Services provided to the membership are furnished primarily 
for the use of the members; 

7. Each member and prospective member is provided with the most 
recent audited financial statements, bylaws, articles of 
incorporation, rules and regulations, and agreement; and 

8. The corporation has had at least twenty-five franchises 
conducting business at all times during the five-year period 
immediately preceding the proposed offer or sale of a 
franchise, or has conducted business which is the subject of 
the franchise continuously for not less than five years 
preceding the proposed offer or sale of a franchise. 

Any entity which has certified to the securities commissioner that the 
conditions listed in this section have been met, and which subsequently 
modifies its structure resulting in one or more of the conditions 
becoming nonapplicable, shall immediately notify the commissioner of 
such modification. 

This rule does not exempt any individual or entity from the antifraud 
provisions contained in North Dakota Century Code section 51-19-11. 

History: Effective July 1, 1988. 
General Authority: NDCC 51-19-17 
Law Implemented: NDCC 51-19-04 
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TITLE 89 

Water Commission 
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OCTOBER 1988 

STAFF COMMENT: Chapters 89-02-02 through 89-02-05 contain all new 
material but are not underscored so as to improve readability. 

Section 
89-02-02-01 
89-02-02-02 
89-02-02-03 
89-02-02-04 
89-02-02-05 
89-02-02-06 
89-02-02-07 
89-02-02-08 

89-02-02-09 

89-02-02-10 

89-02-02-11 
89-02-02-12 

89-02-02-13 

89-02-02-14 

89-02-02-15 

89-02-02-16 

89-02-02-17 

CHAPTER 89-02-02 
RULES FOR DRAINAGE OF WETLANDS 

Scope of. Chapter 
Definitions 
Circumstances Requiring a Drainage Permit 
Area Covered by Permit 
Agencies not Required to Obtain Permits 
Determination of Watershed Area 
Applications 
Review by State Engineer and Transmittal to 

Appropriate Board 
Board Procedura for Processing Applications to 

Drain Other Than Temporary Wetlands 
Board Procedure for Processing Permits When a 

Hearing is Not Required 
Time for Determination by Board 
Determination of Statewide or Interdistrict 

Significance 
Notice of State Engineer's Determination of 

Statewide or Interdistrict Significance 
Evaluation of Application of Statewide or 

Interdistrict Significance - Factors Considered 
Evaluation of Applications of Statewide or 

Interdistrict Significance - Information to be Used 
Procedure, Availability, and Contents of Notice of 

State Engineer's Decision to Grant or Deny 
Application of Statewide or Interdistrict 
Significance 

Request for State Engineer's Hearing 
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89-02-02-18 
89-02-02-19 

.• 89-02-02-20 

. 89-02-02-21 

89-02-02-22 
89-02-02-23 
89-02-02-24 
89-02-02-25 

Notice of State Engineer's Hearing 
Evidentiary Standard at State Engineer's Hearing 
Time for Determination by the State Engineer - Copies 

of Decision 
Consideration of Evidence not Contained in the 

State Engineer's Record 
Conditions to Permits 
Commencement of Construction 
Time Within Which to Begin Construction of Drain 
Notice of Drainage Application Denials to 

Commissioner of Agriculture 

89-02-02-01. Scope of chapter. This chapter establishes rules 
for review and disposition of permit applications, made on or after 
January 1, 1987, to drain water from a wetland or any series thereof, as 
required by North Dakota Century Code section 61-32-03. This chapter 
does not apply to permit applications made after January 1, 1987, if the 
final administrative action by the board and the state engineer was 
completed on or before July 21, 1987. 

This chapter does not apply to permit applications made after 
July 20, 1987, and before the effective date of these rules. In such 
case, chapter 89-02-01 shall govern to the extent it does not conflict 
with North Dakota Century Code chapter 61-32, which shall govern in the 
event of a conflict. 

A permit is not required pursuant to this chapter if the 
application to drain was submitted to the state engineer prior to 
January 1, 1987. In that event, chapter 89-02-01 governs. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented:· NDCC 61-32-03 

89-02-02-02. Definitions. In this chapter unless the context 
otherwise requires, the following definitions apply: 

1. "Assessment drain" is any drain fitting the definition set 
forth in subsection 2 of North Dakota Century Code section 
61-16.1-02. 

2. "Board" means the managers of the water resource district in 
which the majority of the watershed of a project is located. 

3. "District" means water resource district. 

4. "Drain 11 is any structure or construction which changes the 
water surface area of a wetland. 
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5. "Land not normally subject to standing water" means land which 
is inundated, on the average, not more than once in five 
years. 

6. ''Lateral drain" means a drain constructed after the 
establishment and construction of the original drain or 
drainage system which the permit previously obtained did not 
contemplate and which allows water to flow into such original 
drain or drainage system. 

7. •rParty of record 11 means any person who submits oral or written 
testimony or evidence for the record at the state engineer's 
hearing. 

8. 11 Permanent wetland" means a well-defined basin which 
characteristically holds water throughout the year. Permanent 
wetlands go dry only after successive years of below normal 
runoff and precipitation. Freshwater permanent wetlands 
typically have a border of aquatic vegetation and a 
predominant open water area in the interior. Saline permanent 
wetlands are typically devoid of emergent vegetation and 
exhibit a white, salt encrusted shoreline. This definition is 
the uniform classification adopted by the state engineer and 
the game and fish commissioner for permanent wetlands. 

9. "Project" means the proposed activity contained in a drainage 
application under consideration by the board for a permit, or, 
when considered by the state engineer, the activity approved 
by the board. 

10. "Seasonal (shallow) wetland" means a depression which holds 
water in normal years from spring runoff until mid-July. In 
years of normal runoff and precipitation, seasonal wetlands 
may not be tilled but can be used for hayland or pasture. In 
low runoff, dry years, these areas may be tilled for crop 
production, but commonly reflood with frequent or heavy summer 
or fall rains. This definition is the uniform classification 
adopted by the state engineer and the game and fish 
commissioner for seasonal wetlands. 

11. "Semipermanent (intermittent) wetland" means a well-defined 
depression or basin which holds water in normal years 
throughout the summer. Semipermanent wetlands generally go 
dry only in years of below normal runoff and precipitation. 
Freshwater semipermanent wetlands, commonly referred to as 
cattail sloughs, are characterized by a predominance of 
cattail and bulrush vegetation with scattered open water 
areas. Saline semipermanent wetlands are characterized by a 
predominance of alkali bulrush and scattered open water areas. 
This classification is the uniform classification adopted by 
the state engineer and the game and fish commissioner for 
semipermanent wetlands. 
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12. "Supplemental hearing 11 means a hearing held to review evidence 
not contained in the record of the state engineer's hearing. 

13. 11Temporary wetland 11 
· means a shallow depressional area which 

holds water or is waterlogged from spring runoff until early 
June. In years of normal runoff and precipitation, temporary 
wetland areas may be tilled for crop production. In years of 
high runoff or heavy spring rain, these areas may not dry out 
until mid-July and would not be tilled but may be used for 
hayland or pasture. Temporary wetlands frequently reflood 
during heavy summer and fall rains. Sheetwater, as defined in 
North Dakota Century Code section 61-32-02, is not a temporary 
wetland. This definition is the uniform classification 
adopted by the state engineer and the game and fish 
commissioner for temporary wetlands. 

14. 11Watercourse 11 is as defined by North Dakota Century Code 
section 61-01-06. 

1S. "Watershed11 is the area draining into a wetland or series of 
wetlands. A series of wetlands is a group of two or more 
wetlands which are hydrologically linked naturally or by man's 
efforts. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-03. Circumstances reqUtrmg a drainage permit. 
Pursuant to this chapter, a permit is required before any person may 
drain waters from a wetland, or series thereof, with a watershed of 
eighty acres [32.37 hectares] or more. 

For purposes of this section, the term 11 drain 11 means any process 
used to decrease the water surface area of a wetland. A drainage permit 
is not required for the use of water from a wetland for beneficial 
purposes pursuant to North Dakota Century Code chapter 61-04. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-04. Area covered by permit. Each wetland in the area 
identified in the permit will be permitted unless specifically 
identified as being undrained in the permit application. The drain must 
be designed to accommodate the drainage of all wetlands in the permit 
area which are not identified as being undrained. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 
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89-02-02-05. Agencies not required to obtain permits. In the 
event replacement of wetland acre loss is required by federal law, the 
following agencie~ are deemed by the state engineer capable of providing 
supervision and analyzing downstream impacts and are exempt from 
obtaining a permit: 

1. The United States department of agriculture soil conservation 
service for projects constructed pursuant to the Watershed 
Protection and Flood Prevention Act [Pub. L. 83-566; 16 U.S.C. 
1001]. 

2. The United States bureau of reclamation for drainage which is 
a part of the originally authorized Garrison Diversion Unit 
authorized in 1965. 

3. The state highway department for federal aid proje~ts. 

However, these agencies shall notify the state engineer of any proposed 
drainage projects during the planning stages. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-06. Determination of watershed area. Seven and 
one-half minute topographic maps must be used by the state engineer to 
determine the area of a watershed for a wetland, or series of wetlands. 
This information may be supplemented by aerial photos or a survey 
conducted under the superv1s1on of a registered land surveyor. An 
onsite investigation may be conducted by the state engineer if, in his 
judgment, it is deemed necessary. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-07. Applications. Applications for a permit to drain 
must be filed with the state engineer on the state engineer's 
application from. The application must provide the following: 

1. Description of the drain. 

2. United States department of agriculture soil conservation 
service photos of the project area with the wetlands which are 
not to be drained specifically identified thereon. 

3. An estimate of the number of wetland acres to be drained. 

The application may be mailed or delivered to: 

Office of the State Engineer 
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900 East Boulevard 
Bismarck, NO 58505 

Insufficient or incomplete applications will be returned t~ the 
applicant by the state engineer. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-08. Review by state engineer and transmittal to 
appropriate board. Upon receipt of a properly completed application, 
the state engineer shall review the wetlands to be drained in the 
project area and determine whether all wetlands to be drained are 
temporary wetlands. If all wetlands are determined to be temporary 
wetlands, that fact must be noted on the permit application. If a 
project is proposing to drain only temporary wetlands, the state 
engineer shall also determine whether the project is of statewide or 
interdistrict significance using the factors set out in section 
89-02-02-12. The state engineer shall note the determination in that 
regard upon the application. If the project will drain other than 
temporary wetlands, the state engineer may not determine whether the 
project is of statewide or interdistrict significance until after the 
board has considered and approved the project. 

In any event, the permit application must then be forwarded to the 
board in which a majority of the watershed of the proposed project is 
l0cated. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-09. Board procedure for processing applications to 
drain other than temporary wetlands. A board shall follow this 
procedure in processing a drainage permit application when the project 
will drain permanent, semipermanent, or seasonal wetlands, or if it has 
been determined to be of statewide or interdistrict significance, or if 
the board determines a board hearing should be held: 

1. Upon receipt of an application to drain from the state 
engineer, the board shall set the date, time, and place for a 
meeting at which it will receive information concerning the 
merits of, as well as any testimony or information pertinent 
to the application. At the applicant 1 s expense, the board 
shall also give notice by mail not less than twenty days from 
the date set for consideration of the drainage application to: 

a. All record title owners of real estate or holders of a 
contract for deed whose property would be crossed by the 
proposed drain. 
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b. All downstream riparian landowners on the watercourse into 
which water will be drained within two miles [3. 22 
kilometers] from the outlet of the drain as determined by 
the board. 

c. Any water resource board which woul~ be substantially 
affected by the water to be drained. 

d. The state game and fish department. 

e. The state department of health and consolidated 
laboratories. 

f. The state highway commissioner for any proposed drainage 
that will affect or cross the right of way of any public 
highway or road. 

g. The state engineer. 

h. Any person who has made a written request for notification 
of that project and has advanced the cost of providing 
that notification. Such advance may not exceed ten 
dollars. 

2. Notice must also be published in a newspaper of general 
circulation in the area of the proposed drainage once a week 
for two consecutive weeks. Final notice must be published not 
more than fifteen days nor less than five days from the date 
set for 1 the hearing. 

3. The notice must give the essential facts of the proposed drain 
including, but not limited to: name and address of applicant; 
legal description of the area to be drained; purpose of the 
drainage; watercourse into which the water will be drained; 
legal description of the confluence of the drain and 
watercourse into which the water will be drained; the time, 
date, and place of the board's consideration of the 
application; and the location and date of availability of 
information regarding the project. 

4. Fourteen days prior to the date set by the board for its 
meeting to receive information on the application, the 
applicant shall submit to the board all documentary 
information the applicant intends to present at the board's 
meeting. The board shall immediately place such information 
in the board's office if the office is open for public access 
at least twenty hours each week, or if the board offices are 
not open to the public twenty hours each week, in custody of 
the auditor of the county in which the majority of the 
watershed of the drain is to be built. The information must 
be available for public review. The board shall notify the 
applicant of this requirement upon its receipt of an 
application to drain. If the information is placed in the 

331 



auditor's office, the auditor shall return the information to 
the board one working day prior to the board's meeting. 

5. The ·board shall allow submission of all ~elevant evidence, 
oral or written. If the board does not make its decision to 
approve or disapprove the application at the meeting, it shall 
provide written notice of its decision to all persons 
requesting such notice and to all persons identified in 
subsection 1. 

6. The meeting at which the board receives information concerning 
the application must be recorded either stenographically or by 
electronic recording. If the board approves the permit 
application, this record and all documentary information 
received by the board must be transferred to the state 
engineer. The cost of providing a transcript must be borne by 
the applicant. 

7. At the conclusion of the meeting at which the board receives 
information about the proposed drain, the board shall announce 
that: 

a. The board's denial of a permit constitutes final denial of 
the permit. Appeals of a denial must be taken to the 
district court within thirty days. 

b. A board approved application will be forwarded to the 
state engineer who will determine whether the project is 
of statewide or interdistrict significance and whether the 
wetlands to be drained will be replaced. 

c. Those who wish to be notified of the board's decision 
approving an application or of a decision by the state 
engineer of statewide or interdistrict significance shall 
so notify the board and shall provide their name and 
address at the end of the meeting. Notice will then be 
provided as set forth in section 89-02-02-13. 

8. Applications considered by the board will be evaluated by the 
factors considered for drains of statewide or interdistrict 
significance. Those factors are set forth in section 
89-02-02-14. 

9. If the board denies the application, it shall return the 
application to the applicant along with a copy of the board's 
determination and rationale. A copy of the board's denial and 
rationale must also be sent to the state engineer. 

10. If the board approves the application, the board's approval 
must be noted on the application and a copy of the 
determination sent to the applicant. The application, a copy 
of the determination, and all information reviewed by the 
board in considering the application must be forwarded to the 
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state engineer for review within twenty days of the 
determination. The board's decision approving the application 
must contain a determination of the location and size, in 
surface acres, of wetlands to be drained by the proposed 
drain. A seven and one-half minute topographic map indicating 
the location and size of the wetlands approved for drainage 
must be attached to the determination. 

11. The board's notice to an applicant must state that the board's 
approval of the application is not a permit to drain until the 
state engineer has: 

a. In the case of a drain determined to be of statewide or 
interdistrict significance, also approved the application 
and found the wetland acres drained would be replaced by 
an equal number of replacement acres; or 

b. In the case of a drain determined not to be of statewide 
or interdistrict significance, found the wetland acres 
drained would be replaced by an equal number of 
replacement acres. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-10. Board procedure for processing permits when a 
hearing is not required. Upon referral from the state engineer of a 
permit which is not of statewide or interdistrict significance and will 
not drain permanent, semipermanent, or seasonal wetlands, the board 
shall follow this procedure: 

1. The board shall review the permit application and any 
supporting documentation and determine whether protection of 
public and private interests would be better served by a 
specific public meeting to consider the project. If it is 
determined a specific public meeting is necessary to protect 
public and private interests, the board shall process the 
permit application in accordance with the provisions of 
section 89-02-02-09. 

2. If the board determines a specific public meeting is 
unnecessary, the board shall consider the project pursuant to 
the criteria set forth in section 89-02-02-14 and shall deny 
or grant the application with or without modifications or 
conditions based upon those criteria. If the application is 
granted, it ihall be forwarded to the state engineer for his 
determination of the necessary replacement wetlands. In 
either case, written notice of the board's decision must be 
provided to all participants in the board's decision and to 
the state engineer. The notice must state that the board's 
approval does not constitute a final approval until the state 
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engineer finds the wetland acres to be drained will be 
replaced by an equal number of replacement acres. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-11. Time for determination by board. Within sixty days 
after receipt from the state engineer of an application to drain, the 
board shall make a determination on the application. This time limit 
may be extended only with the written consent of the state engineer. A 
request for an extension of time under this section must be in writing 
to the state engineer and must set forth the reason for requesting the 
t·ime extension. 

In applications involving assessment drains, the sixty-day time 
period does not commence until the date the assessment board is finally 
established and is no longer subject to appeal to a court of law or the 
state engineer. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-12. Determination of statewide or interdistrict 
significance. Upon receipt of a board approved application, or in the 
case of an application draining only temporary wetlands, the state 
engineer shall determine whether the proposed drain is of statewide or 
interdistrict significance. The state engineer may, in his discretion, 
determine any proposed drain as having statewide or interdistrict 
significance. However, the state engineer shall determine a drain is of 
statewide or interdistrict significance if: 

1. Publicly owned property will be substantially affected; or 

2. The proposed drain will have a substantial impact upon 
property in another district. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-13. Notice of state engineer's determination of statewide 
or interdistrict significance. Upon a determination by the state engineer 
that a project is of statewide or interdistrict significance, the state 
engineer shall notify the following of that determination by mail: 

1. The state game and fish department. 

2. The state department of health and consolidated laboratories. 
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3. The state highway department. 

4. Any district which may sustain a substantial impact from the 
project. 

5. Any political subdivision which owns land which would be 
affected. 

6. The district in which the majority of the project watershed is 
located. 

7. All persons who have, in writing, notified the state engineer 
that they wished to be notified of a state engineer's 
determination that a project was of statewide or interdistrict 
significance. 

8. The applicant. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-14. Evaluation of application of statewide or interdistrict 
significance Factors considered. App 1 i cations of statewide or 
interdistrict significance will be evaluated by giving consideration to 
the foll~wing factors: 

1. The volume of water proposed to be drained and the impact of 
the flow or quantity of this water upon the watercourse into 
which the water will be drained. 

2. Adverse effects which may occur to the lands of lower 
proprietors. This factor is limited to the project's 
hydrologic effects such as erosion, duration of floods, impact 
of sustained flows, and impact on the operation of downstream 
water control devices. 

3. The engineering design and other physical aspects of the 
drain. 

4. The water resources policy as expressed in North Dakota 
Century Code section 61-01-26. Because the water resources 
policy was adopted for purposes of protecting North Dakota's 
right to use water in the state, the consideration to be given 
under this policy to evaluate a drainage application is 
confined to how the project will affect future or present 
water appropriations and whether the project conflicts with 
any state, regional, or local water resources plan as adopted 
pursuant to subsection 4 of North Dakota Century Code section 
61-01-26 or subsection 3 of North Dakota Century Code section 
61-16.1-10. 
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5. The wetlands policy as expressed in North Dakota Century Code 
section 61-32-01, including: 

a. The project's impact upon the area's erosion potential. 

b. The project's impact upon agricultural productivity in the 
project watershed. 

c. The value of the wetlands in their undrained and drained 
conditions for flood control, wildlife, water 
purification, ground water recharge, agriculture, water 
development, and water management, and whether those 
values will be adequately protected if the wetlands are 
replaced. 

6. The project's impact upon flooding problems in the project 
watershed. 

7. Reasonable features that could be included in the drainage 
project to protect downstream water quality. 

8. Other factors unique to the project not previously considered 
pursuant to subsections 1 through 7. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-01-26, 61-16.1-10(3), 61-32-01, 61-32-03 

89-02-02-15. Evaluation of applications of statewide or 
interdistrict significance Information to be used. In the state 
engineer's evaluation of an application of statewide or interdistrict 
significance, the state engineer shall use all relevant documentary 
information submitted and oral testimony given for the board's 
consideration at its meeting. The state engineer may also use any 
information in the files and records retained by his office or, 
engineering information developed or obtained through investigation of 
the project area by his staff. 

The state engineer may also seek information and comment-from 
independent sources. However, the state engineer is not required to 
delay his decision on an application for more than thirty days from the 
date of request while waiting for comment from these sources. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 28-32-06, 61-32-01, 61-32-03 

89-02-02-16. Procedure, availability, and contents of notice of 
state engineer's decision to grant or deny application of statewide or 
interdistrict significance. 
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1. If the state engineer determines an application should be 
denied, the state engineer shall provide a copy of the 
determination to the appropriate board ·and the permit 
applicant. If the state engineer determines an application 
should be granted, with or without conditions, the state 
engineer shall provide a copy. of the determination to the 
appropriate board, the permit applicant, the state game and 
fish department, the state department of health and 
consolidated laboratories, the state highway commissioner, and 
all parties to the board's meeting. Other members of the 
public may view the record at the office of the State 
Engineer, 900 East Boulevard, Bismarck, during normal business 
hours. 

2. One copy of the determination to grant or deny a permit may be 
provided to 
subsection 1 
provided upon 
postage. 

persons not provided copies pursuant to 
upon written request. Additional copies will be 
payment for necessary copying, handling, and 

3. Copies of the notice of the state engineer's determination 
must be provided to persons who made a written request for 
notice of that project not more than two months, or later than 
one day, prior to the date of the state engineer's decision. 

4. The notice of decision must include: the name of the drain; 
the applicant's name; whether the application was granted or 
denied and the date of the decision; the availability of the 
full text of the decision; and the fact that within thirty 
days of the date of the state engineer's decision a hearing 
may be requested on the project. The notice must also state 
that a valid request for a hearing must be in writing; must 
specifically state facts from which it is evident the hearing 
applicant is factually aggrieved by the state engineer's 
decision; and must state what material facts, or conclusions, 
are believed to be erroneous and why they are believed to be 
erroneous. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NOCC 61-03-22, 61-32-03 

89-02-02-17. Request for state engineer's hearing. All requests 
for a formal hearing on a project must be made in writing to the state 
engineer. To be valid a request must be made within thirty days of the 
date of the state engineer's decision. The request must be in writing 
and must specifically state facts from which it is evident the hearing 
applicant is factually aggrieved by the state engineer's decision; and 
must state which material facts, or conclusions, are believed to be 
erroneous and why they are believed to be erroneous. 

History: Effective October 1, 1988. 
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General Authority: 
Law Implemented: 

NDCC 28-32-02, 61-03-13, 61-32~04 
NDCC 61-32-03 

89-02-02-18. Notice of state engineer's hearing. Upon receipt of 
a valid request for a hearing on an application of statewide or 
interdistrict significance, the state engineer shall set a date for a 
hearing and publish notice in the official newspaper of the county 
within which a majority of the drainage basin is located. Publication 
must be once a week for two consecutive weeks. Final publication must 
be no less than seven days before the hearing date. The person 
requesting the hearing shall give notice by certified mail to the state 
department of health and consolidated laboratories, the state game and 
fish department, the state highway department, and all parties to the 
board's hearing at least twenty-one days before the date of the hearing. 
If such notice is not provided, the hearing may not be held. The notice 
must give essential information about the proposed drainage application 
including the date, time, and location of the hearing. All hearings 
will be held in Bismarck. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 28-32-04 

89-02-02-19. Evidentiary standard at state engineer's hearing. 
The formal rules of evidence do not apply at the state engineer's 
hearing. However, all evidence, both oral and written, must be relevant 
and confined to the matters put in issue by any valid request of hearing 
described in section 89-02-02-17. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 28-32-06, 61-32-03 

89-02-02-20. Time for determination by the state engineer -
Copies of decision. Unless the state engineer determines the matters 
put in issue by the request for a hearing raise complex or unique 
issues, the state engineer's decision will be rendered within thirty 
days of the close of the state engineer's hearing. A copy of the 
decision will be given to all parties of record at the state engineer's 
hearing either personally or by certified mail. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law implemented: NDCC 28-32-13 

89-02-02-21. Consideration of evidence not contained in the state 
engineer's record. The record of the state engineer's hearing must be 
closed at the conclusion of the state engineer's formal hearing. It is 
in the state engineer's discretion to receive testimony and evidence 
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that is not contained in the record. However, the state ~ngineer, 
before considering any evidence not contained in the record, will 
transmit the evidence to the parties of record for their examination and 
comment. · The costs of reproducing and transmitting the evidence must be 
paid in advance by the party offering the evidence. Written comment or 
a request for a supplemental hearing must be submitted to the state 
engineer within ten days after transmittal of the additional evidence. 
Any request for a supplemental hearing must provide sufficient 
information to allow the state engineer to determine if a supplemental 
hearing is warranted. If a supplemental hearing is warranted, ten days' 
notice by certified mail must be afforded the parties of record to 
inform them of the date, time, place, and nature of the hearing. All 
supplemental hearings must be held in Bismarck. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 28-32-07 

89-02-02-22. Conditions to permits. 
specifically stated, all permits of statewide 
significance must include the following conditions: 

Unless otherwise 
or interdistrict 

1. All highly erodible drainage channels will be seeded to a sod 
forming · grass and the vegetative cover be adequately 
maintained for the life of the project or control structures 
will be installed, or a combination of these two criteria. 

2. The project and the rights granted under the permit are 
subject to modification to protect the public health, safety, 
and welfare. 

3. All permits must be conditioned that construction commence 
within two years from the date of final approval except as 
provided by section 89-02-02-23. 

4. After July 1, 1989, all permits must be conditional that 
replacement of the appropriate number of wetland acres, as 
determined by the evaluation team under chapter 89-02-03, must 
be met before construction may commence. 

The state engineer may attach other conditions to an approved permit if 
deemed necessary. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-15-08, 61-32-03 

89-02-02-23. Commencement of construction. Construction of a 
project permitted pursuant to this chapter may not commence until the 
law concerning replacement of wetlands is satisfied. 
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History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-24. Time within which to begin construction of drain. 
The recipient of a permit to drain under this chapter shall commence 
actual construction within two years of the date the state engineer's 
decision granting the permit is final. The two-year period does not 
begin until any appeal of the state engineer's decision or board's 
decision is completed, nor does it run during the course of any other 
legal action brought to challenge the state engineer's decision or 
board's decision or halt or modify the project. 

Once construction has been commenced the permit recipient shall 
make good faith efforts and satisfactory progress, as determined jointly 
by the state engineer and the water resource board, toward completion of 
the project. 

If the two-year period runs before construction is commenced, the 
permit recipient may make a written request for a one-year extension 
which must be granted by both the state engineer and the water resource 
board. All requests for extensions must be made at least sixty days 
prior to the end of the two-year period and must specifically state why 
construction has not commenced. Upon expiration of any extension, the 
permit recipient may request a further extension. 

In the event the two-year period passes without the commencement 
of construction, an extension of the period as provided in this section, 
or legal process staying construction, the permit is void. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-13, 61-32-03 

89-02-02-25. Notice of drainage application denials to 
commissioner of agriculture. The board or, in the case of projects of 
statewide or interdistrict significance, the state engineer shall notify 
the commissioner of agriculture of any drainage application which was 
denied. The notification must identify wetlands that may be eligible 
for inclusion in the state's waterbank program and must be sent to the 
commissioner by certified mail not later than ten days after the 
decision. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-01 
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Section 
89-02-03-01 
89-02-03-02 
89-02-03-03 
89-02-03-04 
89-02-03-05 

89-02-03-06 
89-02-03-07 
89-02-03-08 
89-02-03-09 
89-02-03-10 
89-02-03-11 
89-02-03-12 
89-02-03-13 
89-02-03-14 
89-02-03-15 

CHAPTER 89-02-03 
WETLANDS BANK 

Scope of Chapter 
Definitions 
Selection and Membership of Evaluation Team 
Evaluation of Wetland Acres 
Notification of Acres to be Replaced and Sources 

for Replacement 
Notice of Intent - Payment 
Priority 
Credits to Wetlands Bank - Qualification 
Wetlands Bank - What is Credited 
Cost of Wetland in Wetlands Bank 
Determination of Material Wildlife Values 
Records of Wetlands Bank 
Deposit of Funds 
Debits 
Wetland Bank- What is Debited 

89-02-03-01. Scope of chapter. This chapter contains rules by 
which the state game and fish department and the state engineer jointly 
determine the number of wetlands acres to be drained and find .those 
wetland acres will be replaced by an equal acreage of replacement 
wetlands. This chapter includes rules governing the wetlands bank. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-...02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-02. Definitions. In this chapter, unless the context 
otherwise requires, the following definitions apply: 

1. 11 Applicant 11 means a person requesting a drainage permit. 

2. 11Application 11 means an application for a permit to drain made 
pursuant to North Dakota Century Code section 61-32-03. 

3. 11 Appropriate replacement acres 11 means fifty percent of the 
wetland acres required within the same county or contiguous 
counties as the wetland being drained. However, if less than 
fifty percent are available in that county or a contiguous 
county, wetlands in the same biotic area are considered 
appropriate replacement wetlands. 

4. 11 Biotic area 11 means one of the four biotic areas which are 
designated: (a) Agassiz Lake Plain, (b) Southern Drift Plain, 
Northeastern Drift Plain, Northwestern Drift Plain, Turtle 
Mountain, (c) Missouri Coteau, Coteau Slope, and (d) Missouri 
Slope, Little Missouri Slope. 
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5. "Board" means the managers of the water resource district in 
which the wetland to be drained is located. 

6. "Drain" is any structure or construction which changes the 
water surface area of a wetland. 

7. "Evaluation team" consists of one staff member from each of 
the state engineer's and commissioner's staff. Their duties 
include determining the number of wetland acres to be drained, 
whether replacement acres are available in the wetlands bank, 
and whether manmade wetlands not in the wetlands bank have 
material wildlife values. 

8. 11 Manmade wetland" is a wetland with material wi"ldlife values 
which results from man's activities whether inadvertent or 
not. 

9. "Normal water level" is the level arrived at by evaluating a 
wetland under the criteria set forth in section 89-02-03-04. 

10. "Replacement wetland" includes both restored natural wetlands 
and manmade wetlands with material wildlife values. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-01, 61-32-03, 61-32-04, 61-32-05 

89-02-03-03. Selection and membership of evaluation team. Upon 
receipt of an application to drain which has been processed and approved 
by the board, the state engineer shall inform the commissioner. The 
state engineer and commissioner shall appoint one member from each of 
their staffs to determine the wetland acreage to be drained, the 
availability of replacement wetland in the wetland bank, and the 
wildlife values of any manmade wetlands created after December 31, 1986, 
not contained in the wetlands bank but which an applicant wishes to use 
for replacement wetlands. In the event the evaluation team cannot 
agree, they shall each state their position in writing and present it to 
both the commissioner and the state engineer who shall together resolve 
the issue. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-02, 61-32-03, 61-32-04, 61-32-05 

89-02-03-04. Evaluation of wetland acres. In eva 1 uat i ng the 
acreage of wetlands to be debited, the evaluation team shall first 
determine the normal water level for each wetland. This determination 
will be made by using one or more of the following data sources: 
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1. Aerial photos. from various years, and when available, 
precipitation data of the area for a period of at least twelve 
months prior to the date of any photos used. 

2. United :states geological survey s~ven and one-half minute 
topographic maps. 

3. Where ·determined necessary by the evaluation 
consultation with both the state engineer 
commissioner, an actual onsite investigation. 

team after 
and the 

4. United States fish and wildlife service's national wetland 
inventory. 

5. United States department of agriculture soil conservation 
service wetland determinations made to implement swampbuster. 

6. Any historical cropping records which are documented and 
applicable to the situation. 

7. Underlying soil type. 

8. Any information considered important by the evaluation team. 

When any photos, documents or governmental determinations of the 
presence or absence of a wetland is provided by the applicant with the 
board approved permit, the evaluation team will consider that 
information in making its determination. 

The evaluation team shall coordinate its decision with the state 
engineer's decision on a permit application of statewide or 
interdistrict significance. 

The sum of the area of land within the normal water level for each 
wetland to be drained will be the acreage of wetlands to be drained. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-05. Notification of acres to be replaced and sources for 
replacement. Once a determination of the number of wetland acres to be 
drained has been made, and in the case of an application of statewide or 
interdistrict significance after the state· engineer's approval of a 
drainage permit pursuant to chapter 89-02-02, the evaluation team shall 
report its findings to the state engineer and the commissioner. The 
state engineer shall then notify the applicant and the board by 
certified mail of: 

1. The number of wetland acres required to replace the acres to 
be drained. 
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2. Whether sufficient appropriate replacement acres are available 
in the wetlands bank including: the number of acres in that 
county or .contiguous counties, or if less than fifty percent 
of the required acreage is available in the account for that 
county or contiguous counties, the availability of replacement 
wetlands within the same biotic area, and the availability of 
replacement wetlands in other areas of the state. 

3. The average cost of replacement acres in the wetlands bank at 
the time of the notice. 

4. That the applicant•s desire to use wetlands from the wetlands 
bank must be expressed in writing by personally delivering it 
to the state engineer•s office, or by mailing it by certified 
or regular mail to the state engineer, within thirty days of 
the date the notice of availability is received by the 
applicant or his agent. If the applicant chooses to mail the 
notice by regular mail, the date of receipt by the state 
engineer tolls the thirty-day time period. 

The notice to the landowner must include a notice of intent form for the 
landowner 1 s use. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-06. Notice of intent - Payment. Within thirty days of 
the receipt of notice of the acreage to be replaced and the availability 
of replacement acres, the applicant shall provide written notice of 
intent to use wetlands from the wetlands bank to the state engineer by 
personal delivery or by certified or regular mail on the notice of 
intent form. The state engineer will notify the commissioner upon 
receipt of the notice. 

The form must include: 

1. Name and address of the applicant. 

2. The drain permit application number. 

3. Whether applicant will use replacement acreage from the 
wetlands bank. 

4. Other information deemed pertinent by the state engineer. 

For purposes of this section, the average cost of replacement 
acres is determined on the day the notice of intent is received in the 
office of the state engineer if the notice is delivered personally, the 
date the notice of intent is mailed if sent by certified mail, or the 
date of receipt by the state engineer if mailed by regular mail. The 
state engineer shall notify the applicant by certified mail of the 
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amount due to defray ten percent of the average cost of replacement. 
Within ten days of the state engineer's sending of this notice, the 
landowner shall give a cashier's or certified check for at least that 
amount to the state engineer. The check must be payable to the wetlands 
replacement fund. 

Upon receipt, as determined above, of a notice of intent from an 
applicant whose permit has received the necessary approval from the 
board and the state engineer, the acreage to be replaced shall become a 
debit to the wetlands bank. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-07. Priority. Except in cases where a governmenta 1 
agency or a coal mining operation has created or restored a wetland for 
the purposes of an identified project, priority in time gives the 
superior right to use credits in the wetlands bank. However, in no 
event may a governmental agency or a coal mining operation hold a 
priority for the same credit for more than two years unless an 
application to drain and use that credit has been made. A priority 
dates from the conditional approval by the board of an application to 
drain. Provided, if any notice of intent or certified or cashier's 
check is not received within the time period allowed under section 
89-02-03-05, the priority date is the date of receipt by the state 
engineer of the certified or cashier's check. Regardless, the notice of 
intent must be in writing on the form prescribed by the state engineer 
and must be personally delivered to the office of the state engineer or 
mailed by certified or regular mail. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-08. Credits to wetlands bank Qualification. To 
qualify as a credit to the wetlands bank, a manmade wetland must have 
material wildlife values. Any natural wetland which is restored in 
whole or in part shall qualify as a credit to the wetlands bank unless 
the drainage of the wetland was not authorized by state law and no debit 
was made pursuant to section 89-02-03-15. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-04, 61-32-05 

89-02-03-09. Wetlands bank - What is credited. All previously 
drained natural wetlands, which are or were restored, or manmade 
wetlands with material wildlife values, which are or were created, by 
any person after December 31, 1986, must be credited to the wetlands 
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bank unless their restoration or creation is required as mitigation of a 
federal aid project. Each acre credited must be identified on a map by 
the state engineer. 

The acreage credited to the wetlands bank must be determined using 
the method for evaluating acreages to be drained. Unauthorized drainage 
constructed after July 1, 1975, and closed pursuant to final action 
under North Dakota Century Code section 61-32-07 may not be a credit to 
the wetlands bank. 

For purposes of this section, a federal aid project is one where 
mitigation is required by federal statute or rule. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-04, 61-32-05 

89-02-03-10. Cost of wetland in wetlands bank. The cost of 
acquisition, easement, lease, and construction of replacement wetlands 
is the actual cost of acquisition plus either the construction cost to 
restore a natural wetland or the cost to construct a manmade wetland. 
The average cost of a wetland acre is calculated by summing the cost of 
each of the total wetland acres ever placed in the bank and dividing the 
sum by the total number of acres ever placed in the bank. If wetlands 
are donated to the wetland bank, the state engineer and commissioner 
shall determine the probable cost of acquisition and restoration or 
construction and that amount must be factored into the average cost of 
wetlands in the bank. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-04, 61-32-05 

89-02-03-11. Determination of material wildlife values. In 
determining whether a manmade wetland has material wildlife values, the 
evaluation team shall consider: 

1. Underlying soil type and its suitability for wetlands as 
determined by soil survey data. 

2. Water depth and duration of inundation. 

3. Adjacent land use. 

4. The existence of a buffer suitable for wildlife habitat. 

5. If the replacement wetland will compliment existing wildlife 
resources. 

6. The potential for use by wildlife. 
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7. The likelihood desirable wetland vegetation will establish 
itself in and around the wetland. 

8. Other factors pertinent to the wetl~nd under consideration. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-02(5), 61-32-05 

89-02-03-12. Records of wetlands bank. The state engineer 
shall maintain an accounting of credits and debits in the wetlands bank. 
Credits and debits will be separately identified by county and biotic 
area. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-05 

. 89-02-03-13. Deposit of funds. The commissioner shall deposit 
all moneys paid under section 89-02-03-06 into the wetlands replacement 
fund. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-09 

89-02-03-14. Debits. Debits to the wetlands bank must be 
accounted for in the order of priority set forth in section 89-02-03-07. 
At least fifty percent of the wetlands to be drained shall become a 
debit or be replaced from the wetlands bank in this order: 

1. Wetlands located in the same county. 

2. Wetlands located in a contiguous county. 

3. Wetlands located in the same biotic area. 

If the drainage project is conducted by a government agency or pursuant 
to a coal mining operation, wetlands may be replaced from credits 
created by that agency or operation for that project if the project was 
identified when the wetlands were credited to the bank, if the state 
engineer was informed at the time of crediting of the intended use of 
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the wetlands, and if the order for replacing the wetlands acres set 
forth in this section is complied with. 

History: Effective October 1, 1988. 
General Authority: NDCC 28...:32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-15. Wetland bank - What is debited. A 11 wet 1 ands 
drained after January 1, 1987, except for those projects for which 
permits were requested prior to January 1, 1987, must be charged as a 
debit against acreage credit balances. The acreage of the wetlands 
debited must be determined in accordance with section 89-02-03-04 and 
must include both authorized and unauthorized drainage. A drainage 
permit may not be granted if the project will result in a debit balance 
to the wetlands bank exceeding two thousand five hundred acres {1011.70 
hectares]. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-07, 61-32-08 

Section 
89-02-04-01 
89-02-04-02 
89-02-04-03 
89-02-04-04 

89-02-04-05 
89-02-04-06 
89-02-04-07 
89-02-04-08 
89-02-04-09 
89-02-04-10 
89-02-04-11 
89-02-04-12 
89-02-04-13 

89-02-04-14 
89-02-04-15 
89-02-04-16 
89-02-04-17 
89-02-04-18 
89-02-04-19 
89-02-04-20 
89-02-04-21 
89-02-04-22 
89-02-04-23 

CHAPTER 89-02-04 
DRAINAGE COMPLAINT APPEALS 

Scope of Chapter 
Definitions 
Filing of Complaint 
Complaint to State Engineer- State Engineer•s 

Action When Board Fails to Act 
Form of Appeal 
State Engineer 1 s Review of Board 1 s Decision 
Sufficiency of Information on Appeal 
State Engineer 1 s Independent Investigation 
Demand for Hearing by Affected Landowner 
Request for Hearing by Others than Affected Landowners 
Appointment of Hearing Officer 
Purpose of Hearing 
Qualifications of Witnesses at State Engineer 1 s 

Hearings 
Notice of Hearing 
Issues Limited to those Contained in Notice 
Notice of Witnesses at Hearing - Time frame 
Subpoena of Witnesses 
Prehearing Conference 
Order of Presentation at Hearing 
Cross-examination 
Record of Hearing - Consideration by Hearing Officer 
Recommendation of Hearing Officer 
Decision of State Engineer on Record of Hearing 
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89-02-04-01. Scope of chapter. This 
procedure for appealing the decision of a water 
complaint of drainage constructed without 
January 1, 1987. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-08 

chapter contains the 
resource board on a 

proper approval after 

89-02-04-02. Definitions. Un 1 ess the context otherwise provides, 
the following definitions apply: 

1. 11 Affected landowner 11 means a person with any property 
interest, including a lease in land on which the drain 
complained of is located or land which is affected by the 
drain complained of. 

2. 11Aggrieved party 11 means any individual or entity who 
participated in the state engineer's or board's consideration 
of an appeal and who is actually damaged by the board's or 
state engineer's decision. 

3. 11Appeal 11 means an appeal from the decision of a board 
concerning a drain constructed after January 1, 1987. 

4. 11 Board11 means the board of the water resource district in 
which the complaint is brought. 

5. 11 Complaint 11 is a document which alleges drainage has been 
conducted without proper authorization. It is filed on a form 
supplied to the water resource board by the state engineer. 

6. 11 Party 11 includes the petitioner and any respondent, the board 
from which the decision is appealed, and any entity or 
individual which participated in the complaint process in 
front of the board. The designation as a party does not 
bestow standing to appeal a decision of the board to the state 
engineer or the decision of the state engineer to a court of 
law. 

7. 11 Petitioner11 means any aggrieved party who files a timely and 
proper appeal, or an affected landowner who files a timely and 
proper demand for hearing with the state engineer. 

8. 11 Respondent 11 is a person who, within twenty days of notice of 
an appeal of a board's decision on a drainage complaint, files 
a notice with the state engineer of the person's intent to 
participate in the appeal. The person who filed the 
complaint, and the person against whom the complaint was 
filed, must be either a respondent or a petitioner. These 
persons and the board must be allowed to participate whether 
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or not any notice of participation is filed with the state 
engineer. A person may not be a respondent to an appeal of a 
board's decision unless the person participated by providing 
information to the board for its consideration. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-08 

89-02-04-03. Filing of complaint. All complaints are filed with 
the water resource board in the county in which the drainage is located. 
Complaints filed with the state engineer will be forwarded to the board, 
unless the complaint is filed because of the board's inaction on a 
complaint. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-08 

89-02-04-04. Complaint to state engineer - State engineer's action 
when board fails to act. If a board does not make a decision upon a 
drainage complaint within one hundred twenty days of its filing with the 
board, the person filing the complaint with the board may file a request 
for state engineer action with the state engineer. The request must 
include a copy of the complaint filed with the board and any 
documentation the landowner wishes the state engineer to consider. The 
state engineer shall then determine whether to commence action against 
the board or conduct the investigation himself. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-08 

89-02-04-05. Form of appeal. If a board makes a decision on a 
drainage complaint, any appeal to the state engineer must be in writing 
on the form prescribed by the state engineer and must include: 

1. The identity of all parties to the complaint. 

2. Petitioner's interest in the water resource board's decision, 
including a statement of the impact the decision will have 
upon the petitioner. 

3. The relief petitioner seeks. 

4. A statement identifying the errors in the water resource 
board's decision which entitle the petitioner to the relief 
sought. 
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5. All facts presented to the water resource board which support 
the petitioner's position. 

6. A legal description of the drainage area involved. 

7. A map depicting the drainage area and identifying the drainage 
complained of. 

8. A certified or cashi~r's check to cover the cost of preparing 
a transcript of the proceedings before the board. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-08 

89-02-04-06. State engineer's review of board's decision. Upon 
receipt of a written appeal by an aggrieved party from a decision of a 
water resource district pursuant to North Dakota Century Code section 
61-32-07, the state engineer shall review the board's decision. In the 
review the state engineer will consider only: 

1. Ownership of the land on which the drain is located. 

2. Topographic maps and aerial photographs of the area. 

3. Any existing surveys of the area. 

4. The documentation and testimony given to the board for its 
consideration. 

5. Any pertinent rules of the appropriate board. 

6. The board's decision. 

History: Effective October 1, 1988. 
General Authority: NDCC 28,...32-02, 61-32-04 
Law Implemented: NDCC 61-32-08 

89-02-04-07. Sufficiency of information on appeal. 

1. Once the state engineer's review under section 89-02-04-06 is 
complete, the state engineer will determine whether the 
information reviewed is sufficient to make a sound decision. 

2. If the information is not sufficient, the state engineer will 
either conduct further investigations himself or return the 
record to the board for its further investigation. 

3. If the information is sufficient, the state engineer shall 
determine whether a drain, lateral drain, or ditch has been 
opened or established contrary to North Dakota Century Code 
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title 61 or any rules adopted by the state engineer or the 
board. If so, the state engineer will take one of the three 
actions set forth in North Dakota Century Code section 
61-32-08. If the drain has not been opened contrary to North 
Dakota Century Code title 61 or a drainage rule, the complaint 
must be dismissed. In either case the state engineer will 
notify all parties of his decision by certified mail. The 
notice of decision will include the names and addresses of all 
parties. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-08 

89-02-04-08. State engineer's independent investigation. After 
reviewing the board's decision and the items identified in section 
89-02-04~06, the state engineer may conduct his own investigation if the 
information if insufficient. The investigation may include an onsite 
inspection and survey of the property involved and other activities 
deemed appropriate by the state engineer. Any investigation the state 
engineer undertakes in response to a complaint filed with the state 
engineer because a board has not acted will be conducted pursuant to 
this rule. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-08 

89-02-04-09. Demand for hearing by affected landowner. 
Hearings demanded pursuant to North Dakota Century Code section 61-32-08 
by an affected landowner must be made by certified mail within fifteen 
days of the state engineer's decision. The affected landowner shall 
also notify all parties by certified mail of the landowner's demand for 
hearing within fifteen days of the state engineer's decision. Hearings 
will be conducted as set forth in sections 89-02-04-11 through 
89-02-04-23. The demand must state the issues to be addressed at the 
hearing. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-08 

89-02-04-10. Request for hearing by others than affected 
landowners. Any aggrieved party may request a hearing on the state 
engineer's decision. A request for a hearing must specifically state 
the reason for the request, and a copy of the request must be sent by 
certified mail to the state engineer and to each party within fifteen 
days after notice of the state engineer's decision has been mailed. If 
granted, the hearing must be conducted as set torth in sections 
89-02-04-11 through 89-02-04-23. 
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History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-22, 61-32-08 

89-02-04-11. Appointment of hearing officer. Upon receipt of an 
appeal or demand for a hearing, the state engineer will appoint a 
hearing officer to: 

1. Determine if the appeal is timely and proper. 

2. Preside over the hearing. 

3. Administer the prehearing activities. 

3. Prepare a recommended decision. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-22, 61-32-08 

89-02-04-12. Purpose of hearing. If the hearing officer 
determines a hearing should be held, one will be conducted to: 

1. Obtain further testimony from the parties. 

2. Allow the state engineer to examine other witnesses and 
evidence. 

3. Provide the parties with an opportunity to cross-examine 
witnesses called by the state engineer. 

4. Allow the parties to call other witnesses to present evidence. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-22, 61-32-08 

89-02-04-13. Qualifications of witnesses at state engineer's 
hearings. Unless agreed to by both petitioner and respondent and 
allowed by the hearing officer, no persons who failed to participate in 
the water resource board 1 s determination under North Dakota Century Code 
section 61-32-07 may be called to present evidence or testimony for 
consideration. However, the state engineer may call witnesses on the 
state engineer•s own motion without the agreement of any party if the 
state engineer feels information known by the person will assist the 
hearing officer in making his recommended decision. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-22, 61-32-08 
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89-02-04-14. Notice of hearing. When the hearing officer 
determines a date for a hearing, the hearing officer will notify the 
water resource board, the petitioner, and the respondent of the time and 
date of the hearing. In the case of a demand by an affected landowner 
pursuant to section 89-02-04-09, the hearing officer shall give the 
notice of the hearing date within fifteen days of the demand. The 
notice must be given by certified mail not less than thirty days prior 
to the date set for the hearing. All hearings will be held in Bismarck, 
North Dakota. 

The notice must state that parties may present testimony at the 
hearing, petitioner and respondent may call witnesses at the hearing, 
and of the hearing officer's appointment as hearing officer. The notice 
must also state that each party shall identify the position it is urging 
the state engineer to adopt. Those urging the state engineer's decision 
should be affirmed must be designated respondents. Those urging 

revers.al or modification of the state engineer's decision must be 
designated petitioners. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-22, 61-32-08 

89-02-04-15. Issues limited to those contained in notice. The 
notice of hearing will identify the issues to be addressed and 
identified in the demand or the request for a hearing. Evidence and 
testimony at the hearing will be limited to the issues set forth in the 
notice of hearing. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 28-32-08, 61-03-22, 61-32-08 

89-02-04-16. Notice of witnesses at hearing - Time frame. At 
least thirty days prior to the date set for the hearing, the petitioner 
shall notify other parties, the board, the state engineer, and the 
hearing officer by certified mail of all witnesses the petitioner will 
call and the content of their testimony. At least thirty days prior to 
the date set for the hearing, the respondent shall notify other parties, 
the board, the state engineer, and the hearing officer by certified mail 
of witnesses to be called by the respondent and the content of their 
testimony. Within twenty days of the date of the hearing, the 
petitioner shall notify the parties, the board, the state engineer, and 
the hearing officer by certified mail of any rebuttal witnesses to be 
called and the content of their testimony. The state engineer shall 
notify the parties, the board, and the hearing officer of any witnesses 
the state engineer intends to call in the notice of hearing. However, 
if testimony or evidence not provided to the board and not considered in 
the state engineer's determination will be presented by others, the 
failure of the state engineer to identify a witness should not preclude 
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the state engineer from providing other testimony and evidence of a 
technical nature. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-22, 61-32-08 

89-02-04-17. Subpoena of witnesses. If any party desires the 
hearing officer to subpoena any witness for attendance at the hearing, 
the hearing officer must be notified of the intent to subpoena the 
witness at least seven days prior to the date of the hearing. The 
hearing officer may not subpoena a witness unless the request for a 
subpoena: 

1. Is written. 

2. States the subject matter of the testimony to be given. 

3. States the time and date upon which the witness is to appear. 

4. Is accompanied by a certified check 
law for one day for such witness. The 
include, but are not limited to, 
hearing, per diem, and in the case of 
staff, the salary for that individual. 

History: Effective October 1, 1988. 

for the fees allowed by 
fees allowed by law 

mileage to and from the 
the state engineer's 

General Authority: NDCC 28-32-02, 61-03-05(13), 61-03-13, 61-32-04 
Law Implemented: NDCC 28-32-09, 61-03-05, 61-32-08 

89-02-04-18. Prehearing conference. A prehearing conference to 
clarify issues, resolve any conflicts, and stipulate to any matter will 
be held at least seven days prior to the date of the hearing. At the 
conference the parties shall provide sufficient copies of exhibits to be 
presented to all parties, the board, the state engineer, and the hearing 
officer. The hearing officer may allow the prehearing conference to be 
held by telephone if exhibits are provided to all parties, the board, 
the state engineer, and the hearing officer at least three days prior to 
the prehearing conference. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-22, 61-32-08 

89-02-04-19. Order of presentation at hearing. At the hearing 
the petitioner shall present the petitioner's case first. The 
respondent then presents the respondent's case, followed by the board 
and the state engineer. After all participants have presented their 
case, a participant may present other evidence or testimony to rebut 
that presented by another participant. 
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History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-22, 61-32-08 

89-02-04-20. Cross-examination. Ora 1 cross-examination of 
adverse witnesses must be allowed by the petitioner and the respondent. 
Each side, petitioner and respondent, shall designate one individual to 
cross-examine witnesses which that side did not call. In addition, the 
state engineer and the board may cross-examine any witnesses which they 
did not call. However, if a party demonstrates to the hearing officer 

that the party 1 s position is not adequately represented by any other 
party it may be allowed to cross-examine witnesses on the party 1 s own. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-22, 61-32-08 

89-02-04-21. Record of hearing Consideration by hearing 
officer. After the hearing is over the record will be closed. The 
hearing officer will consider only material contained in the record and 
will not accept and consider any information after the hearing unless 
the evidence was not provided at the hearing because of circumstances 
beyond the control of the party presenting the evidence. Information 
submitted after the hearing may be considered by the state engineer in 
making the state engineer•s decision, but only in accordance with North 
Dakota Century Code section 28-32-07. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 28-32-07, 61-32-08 

89-02-04-22. Recommendation of hearing officer. After the 
hearing officer completes the consideration required under section 
89-02-04-20, a written recommendation must be made to the state 
engineer. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-08 

89-02-04-23. Decision of state engineer on record of hearing. 
The state engineer will review the record, the hearing officer•s 
recommendation, and any additional evidence received pursuant to North 
Dakota Century Code section 28-32-07, and make a final determination. 
If the conclusion is the drain, lateral drain, or ditch was constructed 
contrary to a board rule or title 61, the state engineer will take one 
of the actions prescribed by North Dakota Century Code section 61-32-08. 

356 



If the report concludes the drain, lateral drain, or ditch was 
lawfully constructed, the complaint will be dismissed. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 28-32-07, 61-32-08 

Section 
89-02-05-01 
89-02-05-02 
89-02-05-03 
89-02-05-04 
89-02-05-05 
89-02-05-06 

89-02-05-07 
89-02-05-08 
89-02-05-09 
89-02-05-10 

CHAPTER 89-02-05 
LICENSES FOR EMERGENCY DRAINAGE 

Scope of Chapter 
Definitions 
Emergency Drain - License to be Temporary 
Emergency Defined 
Form of Application for an Emergency Drain 
Procedure for Consideration of Emergency Drain 

Application 
Decision on Emergency License Application - Conditions 
Requirement for Permanent Drainage Application 
Closure of Temporary Drain 
License Does not Absolve Liability for Damages 

89-02-05-01. Scope of chapter. This chapter contains rules 
concerning temporary emergency drainage licenses. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-0J 
Law Implemented: NDCC 61-32-04 

89-02-05-02. Definitions. Unless the context otherwise provides, 
the following definitions apply: 

1. 11Application 11 means an application for a license for an 
emergency drain. 

2. "Board" means the board of the water resource district in 
which the emergency drainage license is sought. 

3. "Drain'' means any structure or construction which changes the 
water surface area of a wetland. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-03 
Law Imp Iemen ted: NDCC 61-32-04 

89-02-05-03. Emergency drain License to be temporary. A 
license received under this chapter shall have a duration of not more 
than six months unless extended as provided in this chapter. 
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History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-03 
Law Implemented: NDCC 61-32-04 

89-02-05-04. Emergency defined. An emergency for purposes of 
this chapter is a situation which if not addressed immediately will 
cause significant damage to property which would not occur under normal 
circumstances. An emergency may exist as a result of an extremely wet 
cycle. However, damages caused by deliberate acts of man do not 
constitute an emergency under this chapter unless the damage can be 
alleviated without harm to other persons or property. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-03 
Law Implemented: NDCC 61-32-04 

89-02-05-05. Form of application for an emergency drain. 
Applications for an emergency drainage license must be written and must 
contain the following information: 

1. Landowner's name and address. 

2. Legal description of land on which emergency drain will be 
located. 

3. A map showing the location of the drain. 

4. An estimate of the surface acreage of the wetland and the 
volume of water to be drained by the emergency drain. 

5. A list of all landowners whose land is adjacent to the course 
the water drained will take for a distance of one mile [1.61 
kilometers] downstream, along with the addresses and telephone 
numbers of these landowners. 

6. Copies of any written permissions received from downstream 
landowners. 

7. A compilation of any refusals to give permission, written or 
oral, from downstream landowners. 

8. A description of the emergency. 

9. Written permission allowing the state engineer and board to 
inspect the drain. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-03 
Law Implemented: NDCC 61-32-04 
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89-02-05-06. Procedure for consideration of emergency drain 
application. An app 1 i cation for an emergency drain must be sent to the 
board and the state engineer simultaneously. The application will be 
reviewed by the board and the state engineer for completeness. The 
board and state engineer shall also make a preliminary determination as 
to the existence of an emergency. As soon as possible, a conference 
call or an onsite meeting among the board, the state engineer, and other 
affected parties, as determined by the state engineer, must be held. 
The applicant may make a statement concerning the emergency drainage 
application during the conference call or onsite meeting. The 
conference call and onsite meeting must be electronically recorded by 
both the state engineer and the board. During the call or meeting, but 
after all parties have been given an opportunity to present their views, 
the board shall make a recommendation to the state engineer whether the 
license should be granted or not. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-03 
Law Implemented: NDCC 61-32-04 

89-02-05-07. Decision on emergency license application 
Conditions. After completion of the conference call, the state engineer 
shall consider the written information received, the matters discussed 
during the conference call or onsite meeting, and the recommendation of 
the board. Based upon this information, the state engineer shall decide 
whether the emergency license should be granted. If the license is 
granted, the state engineer may place any condition upon it which the 
state engineer deems necessary to protect public or private interests. 
A condition may include a requirement for a bond. The license must 
contain a condition limiting the duration of the license to a time frame 
of not greater than six months. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-03 
Law Implemented: NDCC 61-32-04 

89-02-05-08. Requirement tor permanent drainage application. If 
the drain is to be permanent, the applicant shall submit a drainage 
permit application to the state engineer in accordance with chapter 
89-02-02. The application must be submitted within thirty days of the 
date the emergency permit is granted. 

Once a permanent drainage permit application is properly 
submitted, the board shall process the application within the time 
frames provided under chapter 89-02-02. The fact a drainage permit 
application is made within thirty days of the date the emergency permit 
is granted extends the term of the emergency license until final action 
on the drainage permit application has been taken. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-03 
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Law Implemented: NDCC 61-32-04 

89-02-05-09. Closure of temporary drain. If an application for 
a permanent drainage permit is not submitted within thirty days of the 
date the emergency license is granted, the applicant shall immediately 
make preparations for closure of the drain unless the applicant has 
applied in writing for an extension from the state engineer and that 
ex.tensi on has been granted. Preparations must include entering any 
necessary contracts for earthmoving work to be performed by other 
individuals, obtaining any permission necessary from other landowners, 
and obtaining any other necessary permits or authorizations. Closure of 
the drain must be completed on or before the license expiration date. 
The applicant shall keep the board and the state engineer informed of 
the applicant's ·progress in closing the drain. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32 03 
Law Implemented: NDCC 61-32-04 

89-02-05-10. License does not absolve liability for damages. The 
receipt of a license for emergency drainage does not relieve an 
applicant from liability for damages resulting from any activity 
conducted pursuant to the license. 

History: Effective October 1, 1988. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-03 
Law Implemented: NDCC 61-32-04 
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Workers Compensation Bureau 
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92-01-02-12. Mileage and per diem for travel to and from medical 
treatment. The North Dakota workers compensation bureau recognizes 
payment for travel to and from medical treatment as an implied benefit 
of reasonable and necessary medical expenses, pursuant to the terms of 
North Dakota Century Code section 65-05-07. 

The North Dakota workers compensation bureau shall pay mileage for 
travel to and from medical treatment at the rat~ set by the legislative 
assembly for state employees, as provided in North Dakota Century Code 
section 54-06-09. Mileage must be measured from city limit to city 
limit. In order to foster efficiency and to administer the provisions 
of this rule, no payment for mileage may be paid when the distance 
traveled is less than fifty miles [80.47 kilometers] one way. unless the 
total mileage equals or exceeds two hundred miles [321.87 kilometers] in 
a calendar month. 

The North Dakota workers compensation bureau shall pay the costs 
of necessary lodging and per diem when the claimant must be away from 
home as a result of necessary medical treatment at the rate set by the 
legislative assembly for state employees, as provided in North Dakota 
Century Code section 44-08-04, except that out-of-state lodging may not 
exceed one hundred twenty-five percent of the allowance for in-state 
lodging. However, the bureau may pay no more than actual cost of meals 
and lodging, with receipt required. 

History: Effective August 1, 1988. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 44-08-04, 54-06-09, 65-02-08, 65-05-07 
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